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PREFACE

The Third United Nations Conference on the Law of the
Sea, which conducted its First Sesgion in Caracas in 1974, and
which will conduct its Second Session in Geneva March 17 to
May 10, 1975, has as its goal the adoption of "a convention
dealing with all matters relating to the law of the sea."
Despite extensive preparatory work, the Caracas Session re-
vealed major differences betwaen states, and between groups of
states (notably developed and develéping ones), on many major
isazues on which little, if any, progress was made. Many dale-
gates and observers made gloomy predictions about the possibil-
ity of successful agreement at the Geneva Sessiocn. ‘

This project of the Ocean Law Seminar during the Spring
Semester, 1975, resulted from an idea expressed by former
Anbassador Donald L, McKernan, now Professor at the University
of Washington, in a panel discussion at the meeting of the lLaw
of the Sea Institute in Miami, Florida, January 6-9, 1875. Re-
ferring to the pergistence of states in maintaining their de-
clared divergent positions, Professor McKernan advanced the
thought that, if someone were to prepare "an anonymous draft
treaty"” indicating lines of compromise which may be in the com-

mon interest, and to present this draft to states participating

in the Geneva Seasion, perhaps this might serve as a focus for
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aone discussion and facilitate resolution of differences. Such
a draft would, of course, not reflect the position of any par-

ticular state, but would be intended to probe for solutions in

the common interests of all.

In order to make the results available by the opening
of the Geneva Session, gtudents in the Ocean law Seminar agreed
to work at "double pace,” and complete their work in a seven
week period. The task was to produce a draft treaty representing
the common interests of states., The students divided into teama
working on the subject areas of: navigation, fisheries, coastal
state seabed jurindictiqn, the international seabed area, marine
scientific research, and marine pollution. All the proposals,
working papers and reports, and many of the speeches presented
to thaICaracau Sessjion ware studied, Tentative solutions were
developed in each subject area, and discussion within the Seminar
led to revisions based upon the results in other subject areas
and upon consideration of the groupings of states in the world
compunity.

This "Anonymous Draft Treaty" contains a number of new
ideas and proposals, as well as consideration of the alternatives
presanted at Caracas. Unfortunately, space in this publication
permits inciusion in the "Discussion” section of only minor ele-
ments from the student papers submitted in support of the draft

articlas chosen.
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Credit is due the following students who participatad:
Clemens E. Ady
Andrew W. Anderson
William K. Bissell
David A. Crowley
Ivan W. Ficken
Edward B. Galante
Joal G. MacDonald
Daniel D. Mazar
C. Edward Porch
G. Patrick Settles
Six of these students are graduate lawyers, and the remaining
four are third-year law students, engaged in speacialized study
in our Ocean and Coastal Law Progran.

The most exciting conclusion of the Seminar perhaps should
be mentioned here in the Preface. Despite the pessimism expressed
in some quarters, participants in the Seminar have concluded that
successful agreement is possible at the Ganeva Session on vir-
tually all important iseues.

Sea Grant funds are being used in the printing and distri-
bution of this document. However, it should be noted that the
opinions and conclusions presented herein do not necessarily

reflact the position of any individual participant in the Seminar,

nor of any government, government agency or private institution.

Dennis M. 0'Connor, Director
Ocean and Coastal Law Program

March 7, 1975
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INTRODUCTION

This Anonymous Draft Treaty on the Law of the Sea is
intended to present a sclution to the major differences in the
positions of states demonstrated at the Caracas Session of the
Third United Nations Confarence on the Law of the Sea. In most
instances the alternative chosen for inclusion has been selected
from an existing convention or from the alternatives presented
at Caracas. However, a number of new altarnatives have bean
preaented and, in some cases, portions of various nltcrnntivog
have been combined in this draft. As the objective is a singla
convention dealing with the entire law of the sea, and the text
of such a convention is necessarily lengthy, space in this pub-
lication does not permit detailed presentation of alternatives,
analyses of them, or of the tradeoffs and compromises made in
reaching this integrated draft treaty.

A noteworthy feature of this draft treaty is that it is
organized according to the major functional subjects of uses or
activities in the world oceans, rather than divided primarily
into territorial aseas, high seas, and so on. Ravigation issues
are dealt with in one part, employing provisions from existing
conventions or alternatives as appropriate, and are there dealt
with comprehensively with rules for the various geographic and

jurisdictional areas grouped under the functional heading.



Separation of navigation, fisheries, seabed, research and pol-
lution iesues appaars preferable to multiple and possibly con-
flicting provisions in area-based parts of the treaty. Stan-
dards of "due regard,' “no unjustifiable interference," and
caertain other provisions,offer tha means of reconciling posgi-
ble conflicts among thase major functional activities.

Also to be notsd at tha outset ia the organization of
thie draft treaty. Tha first four parts: navigation, fish-
eries, coastal state seabed jurisdiction, and the regime for
the international seabed area, are arrangad in that order be-
cause this reflects the present value of theae uses to the
world comwunity. HNavigation is by far the most value-producing
use of the oceans, and fisheries second in importanca. Because
the international seabed area is now expected to ba pushad out
beyond 200 wila coastal state seadbed jurisdiction, and bacause
intensive exploitation of this international area will occur
only some years in the future, the value of use of this area
is less than that of the aggregate of coastal 200 nmile seabed
areas. Thes non-commercial activities of marine scientifice
ressarch, and control of pollution of the marine envirconment
srs placed next in this draft.

As to the major issues before the Conference on these

subjects this draft treaty resolves the alternatives: {1} in



navigation by accommodating the transit versus littoral state
control issue in favor of passage, internaticnal standards, and
creation of an International Commission on Navigation; (2) in
fisheries by recognizing exclusive jurisdiction of the coastal
state in a 200 mile wide 20ne, but with a corresponding duty

to permit exploitation to the level of maximum sustainable
vield: (3) in coastal state seabed jurisdiction by recognizing
exclusive jurisdiction to the 200 mile limit, with provisions
for accommodating other uses of the high seas area; (4) in the
international seahed area by a proposed resolution of the diver-
gent positions; (5) for marine scientific research by recog-
nizing a regime of coastal statae consent, rather than flag state
notice, for research within the area of the economic resource
zone, and effective provisfon for coastal state participation
and the transfer of technology to it; and (6) for control of
pollution of the marine environment by presentation of provisions
which would substantially develop international law on the sub~

ject, while at the same time recognizing coastal state sovereignty.



AN ANONYMOUS DRAFT TREATY

ON THE LAW OF THE SEA

PREAMBLE

The States Pgrties to this Convention,
Depiring to codify rules of international law on

all mattwre relating to the law of the saa,

Have agreed as follows:



PART 1 - MAVIGATION AND OTHER COMMON USRS

Chapter A - The Territorial Sea

Section . Nature and Characteristics

Article I[-A-1.] The Bovereignty of a coastal stste extends
beyond its land territory and internal waters and, in the rane
of archipelagic states their archipelagic waters, over an ad ia-
cont balt of asa, descrided hereinaftar as the territorial sea.

1.2 The sovereignty of a coastal state extends
to the airspace, waters, seabed, submoil and the rescurces
thereof within the territorial sea.

1.1 Thia sovereignty is sxercised subject ta the
provisions of these articles and other rules of international
law,

Article I-A-2 Zach state shall have the right to establish
the breadth of its taerritorial sea Up Lo a maximum limit of 12
nautical miles, meamured from baselines determined in avcor-
dance with Articles I-A-) through I-A-12 of this Convention.

Saction 2, Delimitation

Article I-A-3 The normal baseline for measuring the breadth
of the territorial sea, saxcept where ctherwise provided in thame
articles, is the low water line along the coast as marked om
large scale charte officially recognired by the coantal etate.

Articlea I-A-4.1 The straight baseline method of joining
appropriata pointe in drawing baselines from which the breadth
of the territorial sea is measured may be amployed in localities
where the coastline is deeply indented and cut into or wherae
there is a fringe of {alands along the coast {n ita immediate
vicinity., The drawing of straight baselines {s subject to the
following provisions:

(a) Basalines must not depart to any appreacishle axtent from
the general direction of the coast, and the sea arean lying
within the lines must be sufficiently closely linked to the land
domain to be subject to the regime of intersial waters;

(b) Baselines must not be drawn to and from low-tide oleva-
tions unless lighthouses or similar installations which are
permanently above sea level have been built on them:

{¢) Baselines must not be applied by a stata in such a manner
a8 to cut off from the high seas the territorial ssa of anothaer
state;



(3} Baselines must be clearly indicated by the coastal state

on charts to which due publicity must be given. ' .
4.2 wWhere the straight baseline method is appli-

cable under the provisions of paragraph l, account may be taken,
in datermining particular bamelires, of economic interests
peculiar to the region concerned, the reality and the importance
of which are clearly evidenced by a long usage.

Article I-A-5.1 Waters on the landward side of the baseline
of the territorial sea form part of the internal waters of the
state,

5.2 Where the establiehment of a straight base-
line in aeccordance with Article I-A-4 haa the effect of enclos-
ing as internal waters waters which previously had been part
of the territorial mea or of the high seas, a right of innocent
panoags or straits navigation as provided in Articles I-A-13
and I-B-3 shall exist in these waters.

Article I-A-6.1 This article relates only to bays, the coasts
of which balong to a single atate.

6.2 For the purpogses cf theae articles, a bay is
a well-marked indentation whose penetration is in such proportion
to the width of its mouth as to contain land-locked waters and
conatitute more than a mare curvature of the coast, An indenta-
tion shall not, howaver, be regarded as a bay unless its area is
a8 large am, or larger than, the area of a semicircle whoase dia-
mater is a line drawn acrosa the mouth of that indentation.

6.3 For the purpose of measurement, the area of
an indentation im that lying between the low-water mark around
the shors of the indentation and a line joining the low-water
marks of its natural entrance points. Where, because of the pre-
sence of islanda, an indentation has more than one mouth, the
semicircle shall be drawn as a line as long as the sum total
lengthes of the lines across the differant moutha. Islands within
an indentation shall be included as if they were part of the
watar areas of the indentation,

6.4 If the distance between the low-water marks
of the natural entrance points of a bay does not exceed twenty-
four nautical miles, a closing Line may be drawn between the two
low-water marks, and the waters enclosed thereby shall be con-
aidered as internal waters.

6.5 Wwhere the distance between the low—water marks
of the natural entrance points of a bay exceaeds twenty-four nau—
tical miles, a straight baseline of twenty-four miles may be
drawn within the bay in such a manner as to enclose the maximum



area of water that is possible with a line of that length.

6.6 The foregoing provisions shall not apply to
so-called "historic" bays, or in any case where the straight
baseline system provided for in Article 4 is applied.

Article I-A-7 For the purpose of delimiting the territorial
sea, the outermost permanent harbor works, which form an inte-
gral part of the harbor system and which are above water at
high tide, shall be regarded as forming part of the coast.

Article I-A-8 Roadsteads which are normally used for the
loading, unloading and anchoring of ships, and which would
otherwise be situated wholly or partly outside the outer limit
of the territorial sea, are treated as the territorial sea,

The coastal state must clearly demarcate such roadsteads and
indicate them on charts together with their boundaries to which
due publicity must be given.

Article I-A-9.1 An island is a natural ly-formed area of land
which is surrounded by water and which is above water at high
tide. The territorial sea of an island is measured subject to

the provisions of these articles,
9.2 1In the case of atolls or of ialandse having

fringing reefs, the baselines for measuring the breadth of the
territorial sea may be the seaward edge of the reef, as shown
on official charts.

Article I-A-10.1 A low-tide elevation is a naturally-formed
area of land which is surrounded by and above water at low tide
but submerged at high tide. Where a low-tide elevation is situ-
ated wholly or partly at a distance not exceeding twelve nauti-
cal miles from the coastline of the mainland or an island, the
low-water line of that low-tide elevation may be used as part
of the baseline for measuring the breadth of the territorial sea.

10.2 Where a low-tide elevation is wholly situ-
ated at a distance exceeding twelve nautical miles from the
coastline of the mainland of an island, it has no territorial
sea of its own.

Article I-A-~-11.1 Where the coasts of two or more states are
opposite or adjacent to one another, the delimitation of the
boundary lines of the respective territorial seas shall be deter-
mined by agreement among the coastal states in accordance with
egquitable principles.

11.2 In the course of negotiatione, the states



¢ a combination of delimitation methods

iving at an equitable agreement, taking into
The states shall make use of

le 33 of the United Nations Charter

or other peaceful means and methods open to them in order to

resclve differences which may arise in the course of negotiaticns,

11.3 No state subject to the provisions of this

Article, failing agreement to the contrary, is entitled to

axtend ita tarritorial sea beyond the median line, every point

of vhich is equidistant from the nearest point on the baselines

from which the breadth of the raerritorial seas of opposite or

adiscent states are neasured.
11.4 In the event that no agreement is reached

on the delimjtation of the boundary lines of respective terri-
torial seas within one year after negotliations are undertaken,
any of the parties involved may gubmit the matter for arbitra-
tion as set out in Protocol I toO this Convention.

11.% Upon delimitation of the boundary lines of
the territorial seas of two or more states opposite or adjacent
to each other, their respective lines of boundary delimitation
shall bs marked on charts to which due publicity must be given,

may apply any one ©
appropriate for arr
account special circumstances.
the mathods envisaged in Artic

Article I-A-~12 If a river flows directly into the sea, the
baseline shall be a straight iine across the mouth of the river
between points on the low-tide lines of its banks.

Section 3. Right of Innoccent Passage
a. Rules Applicable to All Ships

Article I-A-13.1 Subject to the provisions of these articles,
ships of all states, whether coastal or not, shall enjoy the
right of innocent passage through the territorial sea. This
section shall not apply to navigation through international
straits, which is governed by the provisions of Chapter B of
this part of this Convention.

13.2 Innocent passage means navigation through
the territorial sea for the purpose either of traveraing that
sea without entering internal waters or of proceeding to or from
internal watere or any port in the territorlal sea.

13.) Innocent passage shall be continuous and
expeditious; but innocent passage includes stopping and anchoring
in so far as the same are incidental to ordinary navigation or
are rendered necessary by force majeure or by distress. Passing
ships shall refrain from maneuvering unnecessarily, hovering or
engaging in any activity not having a direct bearing on passage.



Article I-A-14.1 Passage is innocent sc long as it is not
prejudicial to the peace, good order or security of the coastal
state. Such passage shall take place in confaormity with these
articles and with other rules of international law.,

14.2 Passage of a foreign flag ship shall not be
considered prejudicial to the peace, good order or security of
the coastal state unless, in the territorial sea, it engages in
any of the follewing activities:

(a) Any act of war or threat, or usc of force, in violation
of the charter of the United Nations agoinst the territorial
integrity or pecli*ical irdependence cf the coastal ctate;

(BY Any exorcises or aunfice, launching of missiies or other
use of waapone nf any ¥i-j;

{¢) The launching, Tanding, or taking on board of any aircraft
or military devicoe:

(3) The embarking or dic wharling of any person oy Sardgo in
violation of the lawe of the ccactal state:

fe) Any act of espicnage affocting trc defense or security of
the coastal state:

(f] Delilkerate acts of interfercnce with any syst
nication or any other “a~illitias or instaliations zf the cocastal
state.

en of comea-

4.3 The provisions of subparagraphs Z(a) to 2!fl
of this Artiele shall not apply to any activities carried out
with the prior authorization of the esastal state or as are ren-
dered necessary by force majeurs ar distresz or for the PUrposes
of rendering assistance ro _ersons, ships or airsraft in Jdanger
or distress.

Article I-A-15 Failure to cozply with precadures for notifi-
cation provided for in these articles shall not deter otherwise
innocent passage of it character as such nor resulé in the denial
of passage.

Article I-A-16.1 'The coastal state shall have the duty, inter
alia:

(a) Not to hamper innocent passage through the territorial sea:

(b} To give appropriate publicity to any dangers to navigation,
of which it has knowledge, within its territorial sea;

{c) Not to discriminate in fact or form against the ships of
any particular state or against ships carrying cargoes to, from,
or on behalf of any particular state:

(d) To ensure that procedures for notification =wv2vided for
in these articles are performed expeditiously, so that unreason-
able delays are not caused and that notification is given due
publicity:



{a} Mot to require unreasonably lony advance notification
on behalf of foreign flag ships; , ‘

(f) To compensate the owners of a foreign flag ship for loss
sr damage rasulting from acts of the coastal state in a manner
contrary to the provisions of these articles.

16,2 The coastal state shall have the right:

{a} To take the necessary steps in its territorial sea to
prevent passage which is not innocent;

(b} In the case of ships proceediny to internal waters to
take the necessary steps to prevent the breach of the conditions
to which admission of those ships to those waters is subject:

{c) To suspend temporarily, without discrimination amongst
foreign ships, the innccent passage of foreign ships through
specified areas of its territorial sea if such suspension is
eanential for the protection of its security and takes effect
after having been duly published;

{d) To require any foreign ship that does not comply with
laws and requlations promulgated by the coastal state, in con-
formity with the provisions of Article 1-A-17, and disregards
any request for compliance which is made to it, to leave the
territorial sea by such reasonable route as may be directed by
the coastal state,

Article 1-A-17,1 The coastal state may make laws and regula-
tions, in conformity wilth the provisions of these articles and
other rules of international law, relating to passage in the
tarritcrial sea, which laws and regqulations may be in respect
only of the following:

{a} The safety of navigation and the requlation of marine
traffic, including the designation of sealanes, traffic separ-
ation schemes and other vessel traffic systems;

() The installation, utilization and protection of naviga-
tional aids, systems and facllities;

{c} The installation, utilization and protection of facili-
ties or installations including, inter alia, those for the
sxploration and exploitation of marine reaources or for port
facilities;

(d) The preservation of the marine environment and the pre-
vention of pollution thereof:

(a) The protection of submarine or aerial cables or pipelines;

(f) The conservation of the living resources of the sea;

(g} Resaarch of the marine environment, including hydrogra-
phic rasamarch;

{h} The prevention of infringement of the customs, fiscal,
lmmigration or sanitary regulations of the coastal state;

1o



(i} The prevention of infringement of the fisheries requla-
tions of the coastal state including, inter alia, those rela-
ting to the storage of gear.

17.2 Such laws and regulations shall not:

(a) Apply to the design, construction, manning or eguipment
of foreign ships or matters regulated by generally accepted
international rules unless specifically authorized by such rules;

(b) Impose requirements on foreign ships which have the prac-
tical effect of denying or prejudicing the right of innocent
passage in accordance with this Convention.

17.3 The coastal state shall give due publicity
to all laws and regulations made by it under the provisions of
this Article.

Article I-A-18.1 A coastal state may require foreign ships
exercising the right of innocent passage through its territorial
sea to use such sealanes, traffic separation schemes and other
vessel traffic systems, including depth separation schemes, as
may be designated or prescribed by the coastal state for the
passage of ghips.

18.2 The coastal state shall clearly demarcate
all sealanes designated by it under the provision of this Article
and indicate them on charts to which due publicity must be given.

18.3 In the designation of sealanes and the pre-
scription of traffic separation schemes under the provisions of
this Article,a coastal state shall take into account:

(a} The recommendations of competent international organiza-
tions;

(b) Any channels customarily used for international navigation;

(¢} The special characteristics of particular channels and
particular types of ships.

18.4 The coastal state may, after giving due pub-
licity thereto, substitute other sealanes for any sealanes pre-
viously designated by it or modify other vessel traffic systems,

18.5 Foreign ships must respect applicable sea-
lanes and vessel traffic systems and must comply with all inter-
national regulations relating to the prevention of collisions
at sea.

Article I-A-19 If any ship exercising the right of innocent
passage does not comply with laws and regulations concerning
navigation or the notification procedures provided for by these
articles, and any damage is caused to the coastal state, the
coastal state shall be entitled to compensation for such damage.

11



Acticle foa_z0.1 No charge may be levied upon foreign ships

the territorial sea.
_y assage thfough
by resson ﬂnlyzﬁfzthgli‘:rges may be levied upon a foreign ship

passing through the territorial sea as payment only for speci-
fic aervicen yendered to the ship. These chaxges shall be

levied withousr 4iscrimination.
gn ships exercising the right of innocent

e laws and regulations enacted by
ity with these articlea and other

Article t-a-3] Porel
passage shall comply with th
the coastal ptate in conform
rules of interpational law.

b, Rules Applicable to Merchant Ships

Article f-.A-22.]1 Criminal jurisdiction of the coastal state
mist Not he exercised on board a foreign ship passing through
the territarisl sea to arrost any persgon or to conduct an inves-
tigation in connection with a crime commited on board the ship
during its passage, save only in the following cases:

{a) 1f the consequences of the crime extend to the coastal
state: or

) IF the crime is of a kind to disturk the peace of the
country or the good order of the territorial sea; or

{ic) If the assistance of the local authorities has been
requestead ¥y the captain of the ship or by the consul of the
country whose flag the ship fliea; or

{d) If Lt ia necemsary for the suppression of illicit traffic
in narcot ic drugs.

21.2 The provisions of paragraph 1 do not affect
the right of tha coastal state to take any steps authorized by
its lawa for tha purpose of an arrest or investigation on board
a foreign ship passing through the territorial sea after leaving
the internal waters or a port of the coastal state.

32.3 In the cases provided for in paragrapha 1
and 2, the coaxtal stata shall, if the captain so requests,
advise the consular authority of the flag state before taking
any steps, and shall facilitate contact betwaen such authority
snd the ship's crew. In cames of emergency this notification
may De communicated while the measuraes are being taken,

2.4 In considering whether or how the arrest
atall be made, the local authoritiaes shall pay due regard to
the interwats of navigation.

_ 22.5 The coastal state may not take any steps on
board & forsign ship passing through territorial sea to arrest
any person of to conduct any investigation in connection with

12



any crime commited before the ship entered the territorial sea,
if the ship, proceeding from a foreign port, is only passing
through the territorial sea without entering internal waters or
a port of the coaztal state.

Article I-A-23.1 The coastal state may not stop or divert a
foreign ship passing through the territorial sea for the purpose
of exercising civil jurisdiction in relation to a pPerson on
board the ship.

23.2 The coastal state may not levy execution
against or arrest the ship for the purpose of any civil proceed-
ing, save only in respect of obligations or liabilities assumed
or incurred by the ship itself in the course or for the purpcse
of its voyage through the waters of the coastal state.

23.3 The provisions of paragraph 2 are without
prejudice to the right of the coastal state, in accordance with
its laws, to levy execution against or arrest, for the purpose
of any civil proceedings, a foreign ship lying in the territor-
ial sea or paseing through the territorial sea after leaving
internal waters or a port of the coastal state.

¢. Rules Applicable to Special Category Ships

Article I-R-24.1 Foreign flag fishing vessels ghall not be
considered as exercising the right of innocent passage if they
do not observe such laws and requlations as the coastal atatae
may make and publish in order to prevent these ships from fish-
ing in the territorial sea.

24.2 Marine regsearch and hydrographic survey
ships shall not be considered as exercising the right of inno-
cent passage if they do not cbserve such laws and regnlations
as the coastal state may make and publish, subject to the pro-
visions of Article I-A-17.1, with respect to marine and hydrogra-
phic research.

Article I-A-25.1 Nuclear powered ships, tankers and ships
carrying nuclear or other inherently dangerous or noxious sub-
stances or materials may be required to give proper notifica-
tion of their passage to the coastal state and to confine their
passage to such sealanes as may be designated for that purpose
by the coastal atate.

25.2 PFor the purpose of thias Article, the term
"tanker"” includes any ship used for the carriage in bulk in a
ligquid state of petroleum, natural gas or any other highly
inflammable, explosive, or pollutive substance.
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Article 1-A-26 Submarines and other underwater vehicles may
be required to navigate on the surface and to show their flag

except where they: i )
(a) Have given prior notification of their passage to the

coantal state; ) _
{b) If so raquired by the coastal state, confine their pas-
sags to such aealanes and dapths as may be designated for that

purpose by the coastal state.

Article T-A-27 Notification required by Articles I-A-25 and
1-A-26 is subject to the procedures established in subsection a
of thig Chapter.

d. Rules Applicable to Government Ships

Article 1-A-268 Rules contained in subsections a, b, and c
shall apply to government ships operated for commercial purposes,

Article I-A-29.1 Rules contained in subsections a and c¢ shall
apply to government ships cperated for non-commercial purposes.
29.2 wWith such exceptions as are contained in
the provisions referred to in Articles I-A-28 and I-A-30, noth-
ing in these articles affects the immunities which government
ships enjoy under these articles or other rules of international
law,

Article I-A-30.1 For the purpcose cf these articles, the term
“warghip” means a ship belonging to the armed forces of a state
bearing the external marks distinguishing such ships of its
nationality, under the command of an officer duly commigsioned
by the government of the atate and whose name appears in the
appropriate service list or its equivalent, and manned by a crew
which 1s under regular naval discipline.

30.2 The rules contained in subsections a and c
shall apply to warships.

30.3 Warships may be required to give prior noti-
fication of their passage to the ccastal state,

30.4 Notification required by paragraph 3 is sub-
ject to the procedures established in subsection a of this Sec-
tion 4. In addition, such notification shall not include infor-
mation as to identity, misaion or ultimate destination of the
warship.

30.5 With such exceptions as are contained in the
provimions referred to in Articles I-A-29 and I-A-30, nothing in
thees articles affects the immunities which warships enjoy under
these articles or other rules of international law,
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Article I-A-31 If, as a result of any noncompliance by any
warship or other government ship operated for noncommercial
purposes with any of the laws or regulations of the coastal
state relating to innocent passage or with any of the provi-
sions of these articles or other rules of international law,
any damage is caused to the coastal state, including its
environment or any of its facilities, installations or other
property, or to any of its flag vessels, international respon-
sibility for such damage shall be borne by the flag state of
the ship causing such damage.

Chapter B - International Straits

Section 1. Nature, Characteristics and
Delimitation

Article I-B-1.1 This part applies to any strait, including
reasonably necessary approaches thereto, whatever its geogra-
rhical name, which is used for internatiomal navigation between
one part of the high seas and another part of the high seas or
the territorial sea of a foreign state and forms part of the
territorial sea of more than one strait states.

1.2 In the case of archipelagic waters or inter-
national straits bordered by only one state, historic routes
of navigation and commerce from a state's territorial sea to
the high seas or to its territorial sea or the terri torial sea
of a foreign state or from the high seas to the high seas, shall
be subject to this Chapter.

Article I-B~2 Strait states may designate corridors suitable
for navigation by all ships and aircraft through and over inter-
national straits. In the case of straits where particular chan-
nels of navigation are customarily employed by ships in naviga-
tion, the corridors, =o Ffar as ships are concerned, shall include
such channels. Strait states shall not place in the straits any
installations which could interfere with or hinder ravigation
through the strait.

Section 2. Navigation Through Intermational
Straits

Article I-B-3 All aircraft and Bhips exercise freedom of

navigation through and over international straits aubject to
the provisionz of this Chapter.
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article I-B-4.1 The provisions of Articles T-A-13.3, I-A-14.2,
1-A«14.3, I-A-21, I-A-24, and I-A-31 of this Part regarding for-
aign ships exercising the right of innocent passage through thg
rarritorial sea shall apply. mutantis mutandis, to ships exercis-
{rey the freedom of navigation through internatiocnal straits.

4.2 wWhen the depth of the internaticnal strait is
amenable to submerged navigation without interference with sur-
face navigation, submarinea for reasons of navigational safety
must navigate in a submerged mode. Strait astates may designate
submerged sealanes for such navigation subject to Article I-A-18.

4.3 The provision of Article I-A-25 regarding
special catagory ships in inpocent passage through the territor-
isl sea shall apply, mutatis mutandis, to merchant ships and to
government ships, operated for commercial purposes, exercising
the freedom of navigation through international straits.

4.4 Merchant ships and government ships operated
for commercial purposes, exercising the freedom of navigation
through international straits, shall comply with procedures for
notification provided for in these articles. Failure to give
such notice shall not result in the abridgement of the freedom
of navigation but may result in liability under the provisions

of Article I-A-~1%,

Article !-B-5 The provisions of Articles I-A-16€ through I-A-20
of Chapter A of PART I of this Convention regarding the relation-
ship betwesn coastal states and ships engaged in innocent pasaage
through the territorial sea shall apply, mutatis mutandis, to
the relaticnehip batween strait atates and ships exercising the
freedowm of navigation through tha international straits, except
that passage may not be suspended through i{nternational straits,
and provided that the provisions of Article I-A-17.1(a) through
{(d) shall apply only to the extent that they give effect to
applicable intarnational conventions and standards.

Article I-B-6.1 Aircraft exsrcising freedom of navigation
over international straits shall:

(a) Obmerve rules of the air established by the International
Civil Aviation Organization under the Chicago Convention as they
apply to civilian aircraft; other governmant aircraft will nor-
mally comply with such safety measures and will at all times
operate with due regard for the safety of navigation:

(b} At all times monitor the radio frequency assigned by the
appropriate internationally designated air traffic control
authority or the appropriate international distress radio fre-
quency:
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{c) Take the necessary steps to keep within the boundaries
of the corridors and at the altitude designated by the strait
states for flights over the straits, and to avoid overflying
the land territory of a strait state, unless such overflight
is provided for by the delimitation of the corridor designated
by the strait state.

6.2 The provisions of Article I-A-14.2 and 14.3
of this Conventicn regarding foreign ships exercising the right
of innocent passage through the territorial sea shall apply,
mutatie mutandis, to aircraft exercising tre freedom of navi-
gation over international straits.

Article I-B-7 The provisiona of this Chapter shall not
affect the legal regimes of straits where navigation is regqu-
lated by international agreements specifically relating to
such straits.

Article 1-B-8 User states and strait states should by agree-
ment coopaerate in the establishment and maintenance in a strait
of necessary navigation and safety aids and other improvements
in aid of international navigation and for the prevention and
control of pellution from ships.

Article I-B-9 Any dispute between two or more Parties to this
Convention concerning the interpretation or application of this
Chapter shall, if settlement by negotiation hetween the Parties
involved has not been poseible [within one year of the filing
of a protest by one Party with the other Party or Parties], and
if these Parties do not otherwise agree, be submitted upon
request of any of them to arbitration as set out in Protocol II
tc the present Convention.

Chapter C - Contigquous Zone

Article I-C-1 In a contiguous enforcement area adjacent to a
state's territorial sea, the coastal state may exercise jurisdic-
tion necessary to:

(a) Prevent infringement of its customs, fiscal, immigratien,
sanitary or pollution regqulations within its territory or terri-
torial sea:

{b) Punish infringement of the above regulations committed
within its territory or territorial sea.

Article I-C-2.1 Where a coastal state finds and declares
that, by virtue of the presence, passage or other activities of
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one or more ships at any specific place or within any immediate
area of the high seas adjacent to bl:lt outside the terrltorJl,al
seas of the coastal state, the infrlngemept af the regqulations
ewtablished under article I-C-1 is occurring or threatened,
~ont iquous enforcement areas in proximity to such pla?es or
areas may be established for 2 pericd not to exceed six months,
3.2 Such contiguous enforcement areas shall only
include such waters as are necessary to cope with the occurring

or threatened activity. '
2.3 In any case, a contiguous enforcement area

shall not include any waters more than 60 nautical miles from
nor wore than 100 nautical miles along the baseline from which
the breadth of the territorial sea is measured, nor any waters
mubjact to the regime of international straits.

Article I-C-3 Settlement of disputes.arising under this
Chapter shall be in accordance with Article I-B-9,

Chapter D - Economic Resource Zone

Article I-D-1.1 For the purposes of navigation, the waters of
the sconomic resource zone shall be high seas.

1.2 Ships exercising feeedom of navigation within
the economic resource zone shall have due regard for the inter-
osts of tha coastal state in its economic resource zone and
sha!l take measures so as not unreasonably to interfere with
mctivities in the zone,

Chapter £ - High Seas

Article I-E-1 The term "high seas”™ means all parts of the
sea that are not included in the territorial sea or in the
intarnal waters of a state,

Article I-2-2.1 The high seas being open to all nations, no
state may validly purport to subject any part of them to its
saovereignty. Fresdom of the high seas is exercised under the
conditions laid down by these articies and by the other rules
of international law. It comprises, inter alia, both for
coastal and non-coastal states:

{a} Fresmdom of navigation;
(b} Preedom to lay submarine cables and pipelines:
{c) rraadom to fly ovar tha high seas.
2.2 Thess freedoms and others which are recog-
nized by the general principles of international law, shall be
exercised by all states with reasonable regard to the interests
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of othur states in their exercise of the freodom of the high
5eas. '

2.3 On the high scas, beyond the limits of
coastal state cconomic resource zone jurisdaction, all atatas
shall enjoy the freedom of fishing,

Article I[-E-3},1 1In order to enjoy the freedom of tho mean
on equal terms with coastal states, states having no ssacoast
should have free acceas to the rea. To thier ond staten sity-
ated between the sea and a state having no seacoast shall Ly
common agreement with the latter and in conformity with exis-
ting international convention accord:

(a} To the state having no secacoast, on a basis of recipro-
city, free tranait through their toerritory: and

{(b) To ships flying the flag of that state treatment eogual
to that accorded to their own ships, cr to the ships of any
other states, as regards acceuns to seaports and the use of
such portas.

3.2 States situated boetween the saa and a state
having no seaccoast ghall sattle, by mutual agreement with tha
latter, and taking into account the rights of the coastal state
or atate of transit and the special conditiona of the stats
having no seacoast, all matters relating to freedom of trammit
and equal treatment in ports, in case such states are not
already parties to existing international conventions.

Article I-E-4 Every state, whether coastal or not, has the
right to sail shipe under ite fiag on the high =seas,

Article I-E-5.1 Each state shal}! fix the conditions for tha
grant of its natjionality to ships, for the registratton of
ships in its territory, and for the right to fly its filag.
Ships have the naticnality of the state whose flag they are
entitled to fly. There must exist a genuine link between the
atate and the ship.

5.2 Each state ahall issue to ships to which it
has granted the right to fly its flag documents to that effect.

Article I-E-6.1 Ships shall! sail under the flag of one state
only and, save in excepticnal cases expressaly provided for in
international treaties or in these articles, shall be subject
to its exclusive jurisdiction on the high seas. A ship may not
change its flag during a vovage or while in a port of call,
save in the case of a real transfer of ownership or change of

registry.
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6.2 A ship which sails under the flags of two
or more states. using them according to.conv?nience. may not
clnim any of the nationalities in'questlon w1th‘re59ect to
any other state, and may be assimilated to a ghip without

nat lonality.

Article I-E-7 The provisions of the preceeding articles do
not prejudice the guestion of ships employed on the official
sarvice of an inter-governmental organization flying the flag

of the organization.

Article I-E-H.1 Warships on the high seas have complete
immunity from the jurisdiction of any state other than the
flag state.

8,2 For the purpoges of these articles, the
term “warship” means a ship belonging to the naval ferces of
s state and bearing the external marks distinguishing warships
of its nationality, under the command of an officer duly com-
missioned by the government and whose name appears in the Navy
List, and manned by a crew who are under regular naval disci-
pline.

Article I-E-9 Ships owned or operated by a state and used
only on government non-commercial service shall, on the high
seam, have complete immunity from the jurisdiction of any state
other than the flag atate.

Article I-E-10.1 Eveary state shall take such measures for
ships under ite flag as are necessary to ensure safety at sea
with regard, inter alia, to:

(2) The use of signals, the maintenance of communications
and the prevention of collisions;

(b} The manning of ships and labor conditions taking into
account the applicable international labor instruments:

() The construction, equipment and seaworthiness of ships.

10.2 Every state is obliged effectively to exer-

cise its 3jurisdiction and control in administrative, technical
and wocial mattsrs over ships flying its flag. States not
having the capability effectively to exercise such control may
delegate their authority to do so to another state or public
or private entity with the approval of that state or body. The
state shall take the following action in respect of ships fly-
ing itm flag:

(a) Maintain a registar of shipping containing particulars
of all ships flying its flag:
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(b) Cause each ship before registration and thereafter, at
the intervals prescribed by international regulations, ta be
surveyed by a qualified surveyor of ships;

{c) Ensure that each such ship is in the charge of a master
and officers who possess appropriate qualifications in seaman-
ship, navigation, marine engineering and the appropriate inter-
naticnal requlations concerning the safety of life at sea, the
prevention of collisions and radic communications:

(@) Ensure that each ship is adequately manned and egquipped,
including all necessary eguipment for safe navigation;

(e} Assume jurisdiction under municipal law over the ship,
master and crew, including the holding of enquiries into every
serious marine casualty or incident of navigation on the high
seas involving a ship flying its flag.

10.3 The flag state, in taking measures required
under this Article, shall conform to generally accepted inter-
national regulations, procedures and practices:

10.4 A state which has reasonable grounds for
suspecting that a flag state is failing to exercise control or
take measures under this Article may request the flag state to
take appropriate action or enter into appropriate negotiations.
1f the flag state fails to take appropriate action, any disputes
shall be settled in accordance with Article I-B-9 of this Part.

10.5 Where a flag state fails effectively to
exercise necessary control under this Article after being reques-
ted to do so by another state and any state isg damaged thereby,
the flag state must compensate the state so injured,

Article I-E-11.1 In the event of a collision or cof any other
incident of navigation concerning a ship on the high seas, invol-
ving the penal or disciplinary responsiblity of the master or
of any other person in the service of the ship, no penal or dis-
ciplinary proceedings may be instituted against such persons ex-
cept before the judicial or administrative authorities either of
the flag state or of the state of which such person is a nationati.

11.2 1In disciplinary matters, the state which has
issued a master’'s certificate or a certificate of competence or
license shall alone be competent, after due legal process. to
pronounce the withdrawal of such certificates, even if the holder
is not a national of the state which issued then,

11.3 No arrest or detention of the ship, even as
a measure of investigation, shall be ordered by any authorities
other than those of the flag state.

Article I-E-12,1 Every state shall regquire the master of a
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ship sailing under its flag, in so far as he can do so without
serious danger to the ship, the crew or the passengers

(a} To render assistance to any person found at sea in dan-
ger of being lost:

(b} To proceed with all possible speed to the rescue of per-
acns in distress if informed of their need of assistance, in
so far as such action may reasonably be expected of him:

{c) After a collision, to render assistance to the other ship
har crew and her passengers and, where possible, te inform the
othar ship of the name of his own ship, her port of registry and
the nearest port at which she will call.

12.2 BEvery coastal state shall promote the astab-
lishment and maintenance of an adequate and effective search and
rescis service regarding safety on and over the sea and, where
circumstancas so requires, by way of mutual regional arrangements,
coopaerate with nsighboring etatas for this purpose.

Article I-B-131 Every state shall adopt effective measures to
prevent and punish the transport of slaves in ships authorized
to fly its flag, and to prevent the unlawful use of its flag for
that purpose. Any slave taking refuge on board any ship, what-
ever it flag, shall, ipso facto, be free.

Article I-E-14 All states shall cooperate to the fullest
possible extent in the repression of piracy on the high seas or
in any other place cutside the jurisdiction of any state.

Article I-E-15 Piracy consists of any of the following acts:
15.1 Any illegal acts of violence, detention or
any act of depredation. committed for private ends by the craw
or the passengers of a private ship or a private aircraft, and
directed:
() On the high seas, against another ship or aircraft, or
against persons or propsrty on board such ship or aircraft;
(b) Against a ship, aircraft, persons or property in a place
outside the jurisdiction of any state.

15.2 Any act of voluntary participation in the
opsration of & ship or of an aircraft with knowledge of facts
making it a pirate ship or aircraft.

15.3 Any act of inciting or of intentionally

facilitating an act described in subparagraph 1 or subparagraph
2 of this Article.

Article I-E-16 The acts of piracy, as defined in Article
IT-E-15 committed by a warship, government ship or government
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aircraft whose crew has mutinied and taken control of the ship
or aircraft are assimilated to acts committed by a private ship.

Article I-E-17 A ship or aircraft ia considered a pirate
ship or aircraft if it is intended by the persons in dominant
control to be used for the purpose of committing one of the acts
referred to in Article I-E-15. The same applied if the ship or
aircraft has been used to commit any such act, so long as it
remains under the control of the persons guilty of that act,

Article I-E-18 A ship or aireraft may retain it nationality
although it has become a pirate ship or aircraft. The retention
or loss of nationality is determined by the law of the state
from which such nationality was derived.

Article I-E-19 On the high seas or in any other place out-
side the jurisdiction of any state, every state may seize a
pirate ship or aircraft, or a ship taken by piracy and under
the control of pirates, and arrest the persons and seize the
property on board. The courts of the state which carried out
the seizure may decide upon the penalties to be imposed, and
may alsc detarmine the action to be taken with regard to the
ships, aircraft, or property, subject to the rights of third
parties acting in good faith.

Article I-E-20 Where the seizure of a ship or aircraft on
suspicion of piracy has been effected without adequate grounds,
the state making the seizure shall be liable to the state, the
nationality of which is possessed by the ship or aireraft, for
any loss or damage caused by the seizure.

Article I-E-21 A seizure on account of piracy may only be
carried out by warships or military aircraft, or other ships or
aircraft on government service authorized to that effect.

Article I-E-22.1 Except where acts of interference derive
from powers conferred by treaty, a warship which encounters a
foreign merchant ship on the high seas is not justified in
boarding her unless there is reascnadble ground for suspecting:

{a) That the ship is engaged in piracy: or
(v) That the ship is engaged in the slave trade: or
{c) That, though flying a foreign flag or refusing to show
its flag, the ship is, in reality, of the same nationality as
the warship.
22.2 In the cases provided for in subparagraphs
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{a}, (b) and {c) above, the warship may proceed to verify the
ship's right to fly its flag., To this end, it may send a boat
under the command of an officer to the suspected ship. If sus-
picion remains after the documents have been checked, it may
procead to a gurther examination on board the ship, which must
be carried cut with all possible consideration.

22.3 If the suspicions prove to be unfounded, and
provided that the ship boarded has not committed any act justi-
fying them, it shall be compensated for any loss or damage that
may have been sustained.

Article I-B-23.1 The hot pursuit of a foreign ship may be
undertaken when the cowpetent authorities of the coastal state
have good reason to believe that the ship has violated the laws
and requlations of that state. Such pursuit must be commenced
when the foreign ship or cne cf its boats is within the internal
waters or the territorial sea or the contiguous zone of the pur-
suing state, and may only be continued outside the territorial
saa or the contiguous zone if the pursuit has not been interrup-
ted. It is not necessary that, at the time when the foreign
ship within the territorial sea or the contiguous zone receives
the ordar to atop, the ship giving the order should likewise be
within the territorial sea or the contiguous zone. If the for-
eign ship is within a contiguous zone, as defined in Chapter C
of this Part, the pursuit may only bdbe undertaken if there haa
been a viclation of the rights far the protection of which the
zons was established.

23.2 The right of hot pursuit ceases as scon as
the ship pursued enters the territorial sea of its own country
or of a third state.

23,3 Hot pursuit is not deemed to have bequn

unless the pursuing ship has satisfied itself by such practica-
bls means as may be available that the ship pursued, or one of

ite boats or other craft working as a team and using the ship
pursued as a mother ship, are within the limits of the territor-
ial sea, or, as the case may he, within the contiguoues zone. The
pursuit may only be commenced after a visual or auditory signal
to stop has been given at a distance which enables it to be

seen or heard by the foreign ship.

23.4 The right of hot pursuilt may be exercised
only by warships or military aircraft, or other ships or air-
craft on government service specially authorized to that effect.

23.5 Where hot pursuit is effected by an air-
craft:

(a} The provisions of paragraph L to 3 of this article shall
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apply, mutatis mutandis:

(b) The aircraft giving the order to stop must itself ac-
tively pursue the ship until a ship or aircraft of the coastal
state, summoned by the aireraft, arrives to take over the pur-
suit, unless the aircraft is itself able to arrest the ship.

It does not suffice to justify an arrest on the high seas that
the ship was merely sighted by the aircraft as an offendar or
suspected offender, if it was not both ordered to stop and pur-
sued by the aircraft itself or other aircraft or ships which
continue the pursuit without interruption.

23.6 The release of a ship arrested within the
Jurisdiction of a state and escorted to a port of that state
for the purposes of an enquiry before the competent authori-
ties, may not be claimed solely on the ground that the ship, in
the course of its voyage, was escourted across a portion of the
high seas, if the circumstances rendered this necessary.

23.7 Where a ship has been stopped or arrested
on the high seas in circumstances which do not justify the
exercise of the right of hot pursuit, it shall be compensated
for any loss or damage that may have been thereby sustained.

Article I-E-24 Every state shall draw up regulations to pre-
vent pollution of the seas by the discharge of oil from ships
or pipelines or resulting from the exploitation and exploration
of the seabed and its subsoil, taking account existing treaty
provisions on the subject.

Article I-E-25.1 Every state shall take measures to prevent
pollution of the seas from the dumping of all waste, taking
into account any standards and regulations which may be formu-
lated by the cowpetent international organizations,

25.2 All states shall cooperate with the compe-
tent, international organizations in taking measures for the
prevention of pollution of the seas or air space ahove, resul-
ting from any activities with radioactive materials or other
harmful agents.

Article I-E-26.1 All states shall cooperate in the repres-
sion of unauthorized transmission of radio or television broad-
cagts from a ship or installation on the high seas intended
for reception by the general public contrary to international
regqulation, but excluding distress calls,

26.2 Any state where such transmissions can be
received, suffering interference therefrom or of which the
person broadcasting is a national may, as well as the flag
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state of the vaszal or inatallation, exercise the temporary
jurisdiction necessary to terminate such broadcasts and prevent
further transtissions.

Article 1-E-27.1 All states shall be entitled to lay subma-
rina cables and pipelines on the bed of the high seas.

27.2 Subject to its right to take reasonable
maasures for the exploration and exploitation of the natural re-
sources of the economic resource gone, the coastal state may
not impede the laying or maintenance of such cables or pipe-
lines. :

27.3 When laying such cables or pipelines, the
state in question shall pay due regard to cables or pipelines
already in position on the seabed. In particular, possibili-
tiss of repairing existing cablas or pipelines shall not be
pejudiced.

Article I-E-28 Every state shall take the nacessary legis-
lstive measures to provide that the breaking or injury, by a
ebip flying ite flag or by a person subject to its jurisdiction,
of a submarine cable beneath the high seas done wilfully or
through negligence, in such a manner as to ba liable to inter-
rpt or obstruct telegraphic or telephonic communications, and,
sirilarly, ths bresaking or injury of a submarine pipeline or
high-voltage pover cable shall be a punishable offense. This
provision shall not apply to any break or injury caused by per-—
sons who acted nerely with the legitimate cbject of saving
their lives or thelr ships, after having taken all necessary
precautions to avoid euch break or injury.

Article I-B-29 Rvary state shall take the necessary legis-
lative measures to provide that if persons subject to its juris-
diction who are the owners of a cable or pipeline beneath the
high seas. in laying or repairing that cable or pipeline, cause
& break in or injury to another cable or pipaline, they shall
bear the cost of the repairs.

Article I-E-30 Rvery state shall take the necessary legisla-
tive measures to ensure the owners of ships who can prove that
they have sacrificed an anchor, a net or any other fishing
gear, in order to avoid injuring a submarine cable or pipeline,
shall be indemnified by the ownar of the cable or pipeline,
provided that the owner of the ship has taken all reasonable
precautionary measures beforshand.
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Chapter F -~ Archipelaqgic States

Article I-F-1.1 An archipelagic state is a state constituted
wholly or mainly by one or more archipelagoes.

1.2 For the purpose of these articles, an archi-
pelago is a group of islands, including parts of islands, with
interconnecting waters and other natural features which form an
intrinsic geographical, economic and political entity or which
historically have been regarded as such.

Article I-F-2.,1 The sovereignty of an archipelagic state
extends to the airspace, waters, seabed, subsoil and the re-
sources thereof within the archipelagic waters.

2.2 Archipelagic waters are those waters en-
closed by the baselines of archipelagic states subject to the
provisions of Scction 2 of Chapter A,

Article I-F-3 Subject to the provisions of Article I-B-l.2
regarding international straits and historic routes, and the
provisions of Section 3 of Chapter A, innocent passage of for-
eign ships shall exist through archipelagic waters.

Chapter G - International Commission on
Navigation

Article I-G-1 The states parties to the present convention
hereby establish the International Commission on Navigation
(Rereinafter referred to as "ICNAV"].

Article I-G-2 The purposea of ICNAV are:

{a) To provide machinery for uniformity among states in
requlations and practices relating to navigation including,
inter alia, sealanes, vessel traffic separation schemes, and
vessel traffic systems;

(b} To provide for the exchange of information among states
on matters under consideration by ICNAV,

Article I-G-3 ICNAV shall consist of an Assembly, a Council,
a Navigation Council, a Secretariat, and such subsidiary organs
as ICNAV may at any time consider necessary.

Article I-G-4.1 The Navigation Council shall consiat of

eighteen members elected by the Assembly from members, of which:
({a) Six members shall represent six of the Parties to the
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convention which are atrait states adjacent to the ten ma?or
{nternational straits. The ranking of international straits
shall reflect the amount of foreign tonnage which had naviga-
ted the strait during the last calendar vear:

(b) $ix members shall represent gix of the Parties to the
Convention who are the top ten users of international straits,
The ranking of users shall reflect the amount of flag state
tonnage, including warships, vwhich navigated those straits
during the last calendar year:

(e} Six membars shall represent Parties to the Convention
not elected under {a) or (b} above, which will ensure the
representation of all major geographic areas of the world,

4.2 Members shall be elected for terms of six
years with the exception of the initial election which shall
result in a two year term for category (c) and a four year
tern for category (b). Elections shall be held by the Assembly
of ICMAV at ite biannual meeting.

4.3 Bo Party to the Convention may have more
than one representative on the Navigation Council at any time.
Howsvar, menbars shall be eligible for reelection.

4.4 The Bavigation Council shall be the Arbitra-
tion Tribunal which decides disputes in accordance with Protocol
II.

PROTOCOL I

Article 1 Arbitration procedure, unless the Parties
to the dispute decide otherwise, shall be in accordance
with the rules set ocut in this Protocol.

Article 2 An Arbitration Tribunal shall be established
upon the request of one Party to the convention addressed
to another, in application of Article I-A-11.4 of the
present Convention. The request for arbitration shall
consist of a statemant of the case togather with any
supporting documants.

Articles 3 through 11 Herein are incorporated Articles
11{a} through X of Protocel II to the 1973 Convention for

the Prevention of Pollution by Ships, making such articles
appl icable to ICNAV,

PROTOCOL II

Article 1 Arbitration procedure, unless the Parties to

the dispute decide otherwise, shall be subject to the
rules set out in this Protocol.
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Article 2.1 The request for arbitration shall consist
of a statement of the case together with any supporting
documents.

2.2 The requesting party shall inform the
Secretary General of ICNAV of the fact that it has
applied for arbitration by the Navigation Council, of
the names of the Parties to the dispute and of the
articles of the Convention over which there ig, in its
opinion, disagreement concerning their interpretation
or application., The Secretary General shall transmit
this information to all Parties.

Article 3 If any Party to the dispute is a member of
the Navigation Council, the opposing Parties may place
one additional member on the Navigation Council for the
hearing and resclution of this dispute.

Article 4 The Tribunal may hear and determine counter-
claims arising directly out of the subject matter of the
dispute,

Article 5 The decision of the Navigation Council is
taken by a two-thirds vote.

Article 6 Any Party tc the Convention which has an
interest of a legal nature which may be affected by the
decision in the case may, after giving written notice to
the Parties which have originally initiated the procedure,
join in the arbitration with the consent of the Navigation
Council,

Article 7.1 The Navigation Council shall render its
award within a period of six months from the time it
begins the hearing umnless it decides, in the case of
necessity, to extend the time limit for a further peried
not exceeding three months. The award of the Navigation
Council shall be accompanied by a statement of reasons.
It shall be final and without appeal and shall be commu-
nicated to the Secretary General of ICNAV. The Parties
shall immediately comply with the award.

7.2 Any controversy which may arise between
the Parties as regards interpretation or execution of
the award may be submitted by either Party for judgment
to the Navigation Council.
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PART I1 - FISHERIEU AND LIVING RVSQURCY EXPLOITATION

Chapter A - The Territorial Sea

Articie II-A-1 Subject to the provisions of these articles,
jts treaty obligations, and other rules of internatiecnal law,
a coastsl state exercises exclusive sovereignty over all the
living resources of 1ts territorial sea, as defined in Part I,

Chapter A.

Chapter B - The Economic Resource Zone

Article 1I-B~1 The provisiona of Part III shall apply, mu-

tatis mutandis, to this Chapter.

Article 1I-B-2 Conservation
2.1 The coastal state shall ensure the conserva-
tion of living resgurces within the economic resource zone.
2.2 For this purpose, the coastal atate shall
apply the following principles:

(a) Allowable catch and other consarvation measures shall be
asteblished which are designed, on the best evidence available
to the coastal state, to maintain or restore populations of har-
vested species at lavele which can produce the maximum sustain-
able yiald of all exploitable apecies, taking into account re-—
levant environmental and economic factors and any generally
agreed global and regional minimum standards.

(b) Such measuxes shall take into account effects on species
associated with or dependent upon harvested species and, at a
minimum, shall be designed to maintain or restore populations of
such associated or dependent species well above levels at which
they may become threatened with extinctionm.

{c) Scientific information, catch and fishing effort astatis-
tics and other relevant data shall be contributed and exchanged
on a reqular baais.

{4) Conmarvation measures and their implementation shall not
Aiscrininate in form or fact against any fisherman. Conserva-
tion measures shall remain in force pending the settlement, in
accordance with the provisions of Chapter II-£ of any disagree-
ment as to thelir validity.

Article 1X-3 Utilizaticn
1,1 Tha coaatal state shall ensure the full utili-
xation of renewable resourcees within the economic zZone.
3.2 For this purpose, the coastal state shall per-
mit nationales of other mtates to fish for that portion of the
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allowable catch of the renewable resources not fully utilized
by its nationals, subject to the conservation measures adopted
pursuant to Article II1-B-4 and giving priority to landlocked
states and states with limited access to living resources off
their coasts. The coastal state may establish reasonable reg-
ulations and require the payment of reasonable fees for this
purpose. Such regulations and fees shall not discriminate in
form or fact against the nationals of any state,

3.3 vhenever another state is able to demonstrate
that its vessels have carried on fishing in the economic re-
source zone of a ceoastal state on a substantial scale for a
period of not less than 10 years prior to the enactment of this
Convention, it may request, and the coastal state shall enter
into, vonsultations with a view to:

(a) Analyzing the catch and effort statistics of the other
state in order to establish the level of fishing operations
carried oul in the zone by the other state.

{b) Negotiating special arrangements with the other state
under which the latter's vissels would be "phased out" of the
fishery: and

(¢) In the event of agreement not being reached through con-
sultation there shall be a "phasing ocut" period of 5 years, dur-
ing which time such state shall be exempt from fees charged by,
kut not exempt from nondiscriminatory conservation regulations
cnacted by, the coastal state,

Article 11-B-4 Whenever necessary to reduce fishing by other
states in order to accommodate an increase in the harvesting
capacity of a coastal state, such reductiaon shall be without
discrimination, and the coastal state shall enter into consul-
tations for this purpose at the request of the state or states
concernad with a view to minimizing adverse economic consn-
quences of such reduction.

Article II-B-5 The coastal state may «uonsiaer foreign na-
tionals fishing pursuant to arrangements under Articles TI-B-6
and II-B-7, as nationals of the coastal state for purposes of
paragraph 2 above.

Article II-B-6 Neighboring Coastal States
Neighboring coastal states may allow earch
other's nationa's the right to figh in a specified area o’
their respective economic resource zones on the basis of . e-
ciprocity, long and mutally recognized usage, or economic
dependence of a state or region thereof, on exploitation o< the
resgurces of that area. The modalities = the exercise o this
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right shall be settled by agreement betweer the gtates concerned,
such right cannot vransferred to third parties unles: provided

otherwise by agreement.

Article 1I-P-7 Land~locked States
Nationale of a land-locked state shall enjoy
the privilege to fish in the neighboring area of the economic
gone of the adjoining coastal state on the basis of equality
with the nationals of that state. The modalities of the enjoy-
went of this privilege shall be settled by agreement hetween

the parties concerned.

Article II-B~8 International Cooperation Among States

6.1 Statea shall cooperate in the elaboration of
global and regional standards and guidelines for the conserva-
tion, allocation, and rational management of living resources
directly or within the framework of appropriate international
and regional fisheries organizations.

8.2 Coastal states of a region shall, with re-
spect to fishing for identical or associated species, agree
upon the maasures necessary to coordinate and ensure the con-
servation and aguitable allocation of such species.

B.3 Coastal states shall give to all affected
atatas timely notice of any conservation, utiljization and al-
location requlations prior to their implementation, and shall
consult with such atates at their request.

Article I1-p-9 Assistance to Developing Countries
An international register of independent fish-
eries axperts shall be established and maintained by the Food
and Agriculture Organization of the United Nations. Any davel-
oping state party to the Convention desiring assistance may
select an appropriate number of such experts to serve as fish-
ary managemant advisers to that state.

Articie II-B-1Q Anadromous Spacies
10.1 Fishing for anadromous species seaward of
the territorial sea (both within and beyond the aconomic re-
source zone) is prohibited, axcept asm authorized by the state
of origin in accordance with Articles 11I-B-4 and II-B-5.
10.2 States, through whose internal waters or
territorial sea anadronous species migrate, shall cooperate with

the atste of origin in the conservation and utilization of such
lpecicn.
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Article II-B-11 Highly Migratory Species
Fishing for highly migratery species shall
be regulated in accordance with the following principles:

11.1 Management. Fishing for highly migratory
species, listed in Annex A, within the economic resource zone
shall be regulated by the coastal state, and, beyond the eco-
nomic resource zone, by the state of nationality of the vessel,
in accordance with requlations established by appropriate
international or regicnal fishing organizations pursuant to
thias Article.

{a) All coastal states in Lhe region, and any other state
whose flag vessels harvest a species subject to requlation by
the organization, shall participate in the organization., 1If
no such organization has been established., such states shall
establish one.

(b} Regulations of the organization in accordance with this
article shall apply to all vessels fishing the species regard-
less of their nationality,

11.2 Conservation. The organization shall, on
the basis of the best scientific evidence available, establish
allowable catch and other conservation measures in accordance
with the principles of Article II-B-4.

11.3 Allocation. Allocation regulations of the
organization shall be designed to ensure full utilization of
the allowable catch and equitable sharing by member states,
Allocations shall take into account the special interests of
the coastal state, within whose economic¢ resource zone highly
migratory species are caught, and shall for this purpose apply
the following principles within and beyond the economic re-
source 2zonhe.

(a) The coastal state has priority over other states to har-

vest the regulated species within its economic resource zone to
the extent of its harvesting capacity, subject only to conser-

vation measgsures issued by the organization designed to maintain
or restore the regulated species and to provisions to the phase-
out program provided below (which may include allocations of
permissible catch levels of the regulated species among diferent
coastal nations in proportion to their relative harvesting ca-
pacities).

{b) In order to avoid to the maximum extent possible severe
economic dislocations in any state as a result of the applica-
tion of this article, a state which is able to demonstrate that
its vessels have carried on fishing for the regqulated highly
migratory species on a substantial scale, in the region under
jurisdiction of the organization, for a period of not less than
10 years prior to the enactment of this Convention, may request
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and the coastal state{z} shall enter into, consultations with
a view to effecting the phasecut procedure, mutatis mutandis,
desctibed in article 1I-B-3.1. The catch levels for the phase-
out procedure, £ailing agreement with the coastal stateis?,
shall be determined by the organization: however, the phaseout
pericd shall, in any event be 5 years.

) 11.4 Pees. The organization may collect fees on
a nondiscrimination basis, based on fish caught both within and
outside the economic zone for administrative and scientific re-

asarch purposes.

Article 1I-B-11.5 prevention of Interference. The organiza-
tion shall astablish fishing requlations for highly migratory
species {n such a way as LO prevent unjustifiable interference
with other unes of the sea, including coastal atate fishing ac-
tivities, and shall give due consideration to coastal state
proposals in this regard.

11.6 Transition. Pending the astablishment of
an organization in accordance with this article, the provisions
of this article shall be applied temporarily by agreement among
the states concarned.

11.7 Interim Measures. If the organization oOr
atates concerned are unable to reach agreement on any of the
matters specified in this article, any state party may request,
on an urgent basis, pending resolution of the dispute, the es-
tablishment of interim measures applying the provisions of this
article pursuant to the dispute settlement procedures specified
in Article I1I-E-12. The immediately preceeding agreed regula-
tiona shall continue to be obaerved until interim measures aie
measures established.

Articls II-B-12 Marine Mammals. Kotwithatanding the provis-
jons of this chapter with respect to full utilization of living
resources, nothing herein shall prevent a coast state or inter—
national organization, as appropriate, from prohibiting the ex-
ploitation of marine mammals.

Article 1I-B-13 Enforcement
13.1 In the exercise of itws rights under this

chapter with respect to living resources, the coastal atate
may take such reasonable measures, including inspection and
arrest, in the economic resocurce zone, and, in the case of
anadromous species, eeaward of the economic resource zones

of the host state and other states, ag may be nacassary to
ensure compliance with its laws and regulations, provided that
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when the state of nationality of a vessel has effective proced-
ures for the punishment of vessels fishing in violation of such
laws and regulations, such vessels shall be delivered promptly
to duly authorized officials of the state of nationality of the
state of nationality of the vessel for legal proceedings, and
may be prohibited by the coastal atate from any fishing in the
zone pending disposition of the case. The state of nationality
shall within six months after such delivery notify the coastal
atate.

13.2 Regulations adopted by international organ-
izations in accordance with Article I1-B-11 shall be enforced
as follows:

{a) Each state member of the organization ghall make it an
offense for its flag vessels to violate such regulations and
shall cooperate with other states in order to ensure compliance
with such regulations.

(b) The coastal state may inspect and arrest foreign vessels
in the econcmic resource zone for violating such regulations
beyond the economic resource zone.

(¢} An arrested vessel of a state member of the organizatiomn
shall be promptly delivered to the duly authorized officiale of
the flag state for legal proceedings if requested by that state.

(d) The state of nationality of the vessel shall notify the
organization and the arresting states of the disposition of the
case within six monthe.

13.3 Arrested vessels and their crew shall be
entitled to release upon the posting of reasonable bond or other
gsecurity. Imprisonment or other forms of corporal punishment
in respect of conviction for fishing violations may be imposed
only by the state of nationality of the vessel or individual
concerned .

Chapter C - The High Seas Requlatory Authority

Article II-C~1 States shall cooperate with each other in the
exploitation and conservation of living resources in areas be-
yond the economic resource zones of coastal states. States ex-
ploiting identical resources, or different resources located in
the same area, shall enter into fisheries management agreement,
and establish appropriate multilateral fisheries organizations,
for the purpose of maintaining these resources. If such a body
cannot be constituted among the concerned states, they may ask
for the assistance of the Food and Agriculture Organization of
the United Nations in establishing an appropriate regional of
international requlatory body.
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Article 1I-C-2 Conservation Measures, States, actimg inelivid-
ually and through regional and international {isherics orcaniza-
tions, have the duty to apply the following conserva*ion neas-
uyres for such living resources;

{a) There shall be established allowable catch and nther con-
servation measures which are designed, on the best evidence avail-
able to maintain or restore populations of harvested species at
jevels which can product the maximum sustainable yield, taking in-
Lo account relevant environmental and economic factors, and any
generally agreed global and regional minimum standards.

(b} Such measures shall take into account effects on species
associsted with or dependent species and at a minimum, shall be
designed to maintain or reatore populations of such associated
or dependent species well above levels at which they may become

eatanesd with extinction,. )
thr{:) For this purpose, scientific information, catch and

fishing effort statistica, and other relevant data shall be
contributed and exchanged on a regular basis.

{d) Conservation measures and their implementation shall not
discriminate in form or fact against any fisherman. Conserva-
tion measures shall remain in force pending the settlement in
accordance with the provisions of Chapter II-E, of any disagree-
ment as to their validity.

Article I1I-C-3 Anadromous and Bighly Migratory Species, With
respect to anadromous species and highly migratory species, the
provisions of Article 11-B-10 and Article II-B-11, respectively,
shall apply.

Chapter D - Effect on Existing Conventions and
Agreements

Article I1-D-1 Nothing contained in Part II of this Convention
shall prejudice or be deemed to modify any bilateral or multi-
lateral treaty, convantion or agreement currently in force.

Chaptexr E - Settleme spute

Article II-E-1.1 Any dispute which may arise between states
under Part II of this Convention shall, at the request of any
of the parties to the dispute, be submitted to special commis-
sion of five membsars unless the parties agree to seek a solu-
tion by another method of peaceful settleament, ae provided for
in Article 33 of the Charter of the United Nations. The com-
miesion shall proceed in accordance with the following provis-
ions.

1.2 The members of the commisesion, one of whom
shall be designated as chairman, shall be named
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between the states in dispute, within two months of the request
for settlement in accordance with the provisions of this arti-
cle. Failing agreement they shall, upon request of any state
party to the dispute, be named by the Secretary General of the
United Nations, within a further two-month pericod, in consul-
tation with the states involved and with the President of the
International Court of Justice and the Director-General of the
Food and Agriculture Organization of the United Natione
amongst well qualified persons being nationals of states not
involved in the dispute and specializing in legal. administra-
tive or scientific questions relating to fisheries, depending
upon the nature of the dispute to be settled. Any vacancy
arising after the original appointment shall be filled in the
same manner as provided for the initial selection.

1.3 Any state party to proceedings under these
articles shall have the right to name one of its nationals to
git with the special commission, with the right to participate
fully in the proceedings on the same footing as a member of the
commission but without the right to vote or to take part in the
writing of the commission's decision,

1.4 The commisgssion shall determine its own pro-
cedure, assuring each party to the proceedings a full opportun-
ity to be heard and to present its case. It shall alsc deter-~
mine how the costs and expenses shall be divided between the
parties to the dispute, failing agreement by the parties on this
matter.

1.5 Pending the final award by the special con-
mission, measures in dispute relating to conservation shall be
applied; the commission may decide whether and to what extent
other meagures shall be applied pending its final award,

1.6 The special commission shall render its de~
cision, which shall be binding upon the parties, within a period
of 5 months from the time it is appointed unless it decides, in
the case of necessity to extend the time limit for a period not
exceading two months.

1.7 The apecial commisgssion shall, in reaching its
decisgion, adhere to this article and to any agreements between
the disputing parties implementing this article,

ANNEX B - Highly Migratory Species

Albacore Tuna . Marlin
Bluefin Tuna Sailfishes
Bigeye Tuna Swordfish

7
8
9.

Skipjack Tuna 10, Sauries
11
12

Yellowfin Tuna Dolphin (fish)
. Pomfrets Cetaceans (whales and propoises)

o B B
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PART 1II ~ THE ECONOMIC RESQOURCE ZONE:
CQASTAL STATE SEABED JURISLICTIGH

Chapter A ~ Definition

Article III-A-1.1 Within and throughout an area known as the
economic resource zone and located beyond and adjacent to its
territorial sea, the coaatal state exercises exclusive jurisdic-
tion for the purpose of axploring and exploiting the living and
nonliving natural resources, whether renewable or nonrenewable,
of the seabsd and subsocil and the superjacent waters,

1.2 Coastal state sovereign rights and jurisdic-
tion in the economic resource zone shall be exercised in confor-
mity with the provisions of this Convention.

1.3 The exercise of seabed jurisdiction by the
coastal state in the aconomic resource zone shall be subject to
and in conformity with the provisions of this Convention relat-
int to fisheries, navigation, scientific research, pollution and
other provisions of international law applicable to the economic
resource rone.

Chapter B - Delimitation

Article III-B-1.]1] The outer limit of the economic resource
rone shall not exceed 200 nautical miles measured from the appli-
cable baselines of the territorial sea.

2.1 The delimitation cof the economic resource
zone hetween adjacent or opposite states shall be done by agree-
ment. betwesn auch states establishing an equidistant dividing
line except in special circumsetances, including the existence of
islands or islets, wherein equitable principles, taking into ac-
count geological and geomorphological criteria, shall be applied
to establish an equitable dividing line.

2.2 If the adjacent or oppomite states are un-
able to reach agreement, the applicable dividing line shall be
established under the procedures specified in this Convention for
the dstsrmination of the dividing line of the territorial sea.

Chapter C - Provisions on interference, Artificial

Islands and Installations and Living
Resources

Article III-C-1 Unjustifiable interference.
1.1 The coastal state shall exercise its juris-
diction in the economic resource zone without unjustifiable
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interference with navigation or other uses of the zone reserved
or permitted to other states by this Convention,

1.2 States shall not unjustifiably interfere
with the exercise of coastal state Jurisdiction in the economic
resource zone.

Article ITII-C-2 Artificial islands and installations.

2.1 The coastal state shall have exclusive jur~
igdiction in the economic resource 2one, to authorize and regu-
late the construction, operation, maintenance and use of artifji-
cial islands and installations constructed upon the seabed, af-
fixed to the seabed or otherwise Peérmanently moored within the
economic resource zone for the purpose of exploring or exploit-
ing natural resources or for other economic purposes,

2.2 The coastal state shall exercise jurisdic-
tion in accordance with Articles I-A-17.1 (a) through I-A-17.1(e)
upon such artificial islands and ingtallations to establish ap-
propriate safety measures thereon. The ccastal state shall ai-
80 exercise jurisdiction within a 500 meter safety zone around
any such islands or installation for the purpose of ensuring the
safety of navigation and of the installation.

2.3 With regard to navigation in the economic re-
source zone the coastal state must give due publicity of the con-
dtruction or existence of any such artificial islands or instal-
lations. A permanent conspicuous means of giving reasonalbe ad-
vance warning of the presence of any such islands or installat-
ions must be maintained by the coastal state. It shall be the
responsibility of the coastal atate to establish and maintain
such navigational aids as will insure the safety of both the
artificial islands and installations and vessels,

Article 1IT-C-3 Living rescurces - Full utilization

3.1 The coastal state ghall ensure the full nti-
lization and the conservation of the living resources of its
seabed located within the economic resource zone.

3.2 For the purpose of full utilization and con-
servation of living resources of the seabed Articles II~B-2 and
I1I-B~3 of this Convention relating to full utilization and cen-
servation of figheries shall govern, mutatis mutandis, utiliza-
tion and conservation of the living resources of the seabed lo-
cated within the aconomic resource zone.
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PART IV - THE SEABED AND OCEAN FLOOR BEYCONDL THE
LIMITS OF NATIONAL JURISDICTION

Chapter A - Principles

Herein are tabulated the recommended alternatives and comments
on the 21 draft articles considered by the First Committec at
the Third Conference on the Law of the Sea at Caracas, as repro-
duced in U.R. Document HNo. A/CONF.62/C.1/L.3, August 5, 1974.

Prafs
Article

1

A
B

Commants

*Coastal Seabed Area" should be changed to
"Economic¢ Rescurce Zone as delimited in
Part III, Chapter B of this Convention” and
*article” changed to "Article III-A-1".

Bracketed language "with respect to" is
preferable.

Bracketed language should be deleted.
Bracketed language should be deleted.

Paragraph 2 should be included, but with
the phrase “coastal States” deleted.

This Article whould include all of the four
proposed paragraphs, and should exclude the
proposal to replace the third and fourth
paragraphs.

The following paragraph should be added to
the taxt cof Alternative C:

*3. The Authority may decide, within the
limits of ita financial and technelogical
resourcas, to conduct such activities. If
the Authority so decides, it shall establish
a meparate international mining authority
which shall ba an indepandent entity and
shall contract with the Authority on an
oqual, nondiscriminatory basis with other
applicants,
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Tahulation continued:

Draft Recommended
Article Alternative

10 A Paragraph (2} should be deleted.

Comments

11 B

13 "fall] activities" should be changed to
"exploration of the area and exploitation
of its rescurces and other related activi-
ties which are specified in this Part."

14 Same as comment to draft article 13.

15 A The second alternative for both paragraphs
(1) and (2), respectively, under proposal A
should be adopted. Paragraph (3} should be
deleted from this Article.

16 A In paragraph (1) the bracketed language
"Neither these articles nor any righta
granted or exercised pursuant thereto" is
preferable. The phrase "as high seas" is
not necessary and should be deleted. Para-
graph {2) should be included, minus the
phrase "Except as provided in these articles.”

17 In paragraph {1} the bracketed language "be
conducted with reasonable regard for" is pre-
ferable, and the phrase "not result in any
unjustifiable interference with” should be
inserted in paragraph {(2). A special conven.
tion shpuld be negotiated on this subject in
the future.

ig This Article should be adopted in its entire-
ty, inecluding all bracketed language, except
that "Party" is prefarable in paragraph {(4).
A special convention should be negotiated on
this subject in the future.

19 All bracketed language should be included,
with the exception of the word "free.”

20 A In paragraph (1) the phrase "the state of
historical and archeological” is preferable,
and the bracketed language "or dispovsed of by
the Authority, etc.” should be deleted. Para-
graph (2} should also be deleted,

21 See Section 4 cof Chapter B of this Part, below.
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Chapter B - Machinery

Due to space limitation and some general agreement in this
area, the proposed articles regarding the machinery will be
1imited to those aegtablishing subsidiary organs and dispute

sett lenent procedures.

Section 1 ~ The Commissions

Article IV-B-1.1 There shall be a Rules and Recommended FPrac-
tices Commission and an Economic Planning Commiasion,
1.2 Each Commission shall be composed of five
to nine members appointed by the Council from among persons nom-
{nated by Parties. The Council gshall invite all Parties to sub-

mit nominations.
1.3 FNo two members of a Commission may be na-

tionals of the same state.
1.4 A member of each Commisaion shall be elected
its President by a majority of the members of the Commission.
1.5 Bach Commission shall perform the functions
spacified in this Convention and such other function as the
Council may specify from time to time.

Article IV-B-2.1 Members of the Rules and Recommended FPrac-
tices Commission shall have suitable qualifications and experi-
ehce in ssabed resource management, ocean sclence, maritime safe-
ty, ocean and marine engineering, and mining and mineral technol~
ogy and practice. They shall not be employees of the Authority.

2.2 The Rules and Recommended Practices Commission
shall:

{a} Considar, and recommend to the Council for adoption,
Atinexss to this Convention in accordance with Section 2 of this
Chaptar;

(b} Collect from and communicate to Parties information which
the Commiseion considers necessary and useful in carrying out
its functions,

Article IV-B-3.1 HNenbars of the Economic Planning Commission
shail have suitable qualifications and experience in seabed
reisource management, ocean sciences, and economics. They shall
not be amployeas of the Authority.

3.2 The Economic Planning Commission shall:
(a} Maintain constant study of the economic implications of
developmeant of the seabed resources upon all Parties,
(b} Consider, and recommend to the Council for adoption, appro-
priate sconomic measures in accordance with Section 3 of this
Chapter,
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ic) Collect from and communicate to Parties information which
the Commission considers necessary and useful in carrying out
its function.

Section 2 - The Rulegs and Recommended
Practices Commission

Article IV-B-4.1 Rules and Recommended Practices are contained
in Annexes to this Convention.

4.2 Annexes shall be consistent with this Conven-
tion, its Annexes and any amendments thereto., Any Party may
challenge an Annex, an amendment to an annex, or any of their
provisions, on the grounds that it is unnecessary, unreascnable
or constitutes a misuse of powers, by bringing the matter before
the Tribunal in accordance with the provisions of Section 4 of
this Chapter.

4.3 Annexes shall be adopted and amended in ac-
cordance with Article IV-B-5, Those Annexes adopted along with
this Convention, if any, may be amended in accordance with Arti-
cle IV-B-5.

Article IV-B-5 The Annexes to this Convention and amendments
to such Annexes shall be adopted in accordance with the following
procedure:

(a) They shall be prepared by the Rules and Recommended Prac-
tices Commission and submitted to the Parties for comments:

(b) After receiving the comments, the Commission shall prepare
a revised text of the Annex or amendments thereto:

{c} The text shall then be submitted to the Council which shall
adopt it or return it to the Commission for further study:

{d) If the Council adopts the text, it shall submit it to the
Parties:

(e) The Annex or an amendment thereto shall become effective
within three months after its submission to the Parties, or at
the end of such longer period of time as the Council may prescribe
unless in the meantime more than one-third of the Parties register
their disapproval with the Authority:

() The Secretary General shall immediately notify all states
of the coming into force of any Annex or amendment thereto.

Article IV-B-6.1 Annexes shall be limited to the Rules and
Recommended Practices necessary to:
{a) Fix the level, basis, and accounting procedures for deter-
mining international fees and other forms of payment:
{b) Establish work requirements;
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{¢) Establish criteria for defininy technical and financial
compatence of applicants: , i . L

{d} Assure that all exploration and exploitation activities,
and all deep drilling, are conducted with strict and adequate
safequards for the protection of human life and safety and of
the marine environment:

() Protect living marine organisms from damage arising from
exploration and exploitation activities;

(£} Prevent or reduce to acceptable limits interference
arising from exploration and exploitation activities with other
uses and users of the marine environment;

(g) Assure safe design and construction of fixed exploration
and exploitation installatiocns and equipment;

{h) FPacilitate search and rescue gervices, including assis-
tapnce to aguanauts, and the reporting of accidents;

{{) Prevent unnecessary waste in the extraction of minerals
from the seabed:

{{) Standardize the measurement of water depth and the defin-
iticn of other natural features pertinent to the determination
of the precise location of International Seabed Boundaries;

(k) Preascribe the form in which Parties shall describe
theair boundaries snd the kinde of information to be submitted
in support Of them;

(1) Promote uniformity in seabed mapping and charting:

{m} Eetablish and prescribe conditions for the use of interna-
tional marine parks and preserves;

6.2 Application of any Rule or Recommended Prac-
tice may be limited as to duration or geographic area, but with-
out discrimination againat any Party or person.

Article IV-B-7? The Contracting Parties agree to collaborate
with sach other and the appropriate Comnmission in securing the
highest practicable degree of uniformity in regulations, stan-
dards, procedures and organizations in relation to the matters
covered hy Article IV-B-6& in order to facilitate and improve
acabed remcurces exploration and exploitation.

Articla IV-B-B Annexes and amendments thareto shall take into
acepunt exjsting international agreements and, where appropriate,
shall be prepared in collaboration with other competent inter-
national orgqanizationa. 1In particular, existing internaticnal
agreements and requlations relating to safety of life at sea
rhall be respected,

Article IV-B-9,1 Except as otherwise provided in this



Convention, the Annexes and amendments thereto adopted by the
Council shall be binding on all Parties.

9.2 Recommended Practices shall have no binding
effect,

Section 3 - The Economic Planning Commission

Article IV-B-10.1 The Economic Planning Commission ghall main-
tain a constant study of the economic implications of the devel-
opment 0f the seabed resources upon all Parties.

10.2 The Commission shall advise the Council of
any detrimental economic effects that are caused or may be caused
by development of seabed resources and shall reccmmend appropriate
measures for the Council to take.

10.3 The Commission may recommend any or all of
the following measures:

(a) Limited access to the industry of seabed resource develop-
ment;

(b} Negotiation of worldwide commodity agreements:

(c) Compensatory payments to those states adversely affected
by the development of seabed resources.

Article 1IV-B-11.1 Each member of the Economic Planning Commis-
sion shall have one vote.
11,2 Decision by the Commission to recommend that
appropriate economic measures be taken by the Council shall re-
quire approval by a two-thirds majority of all its members.

Article IV~-B-12 The Economic Planning Commission may consult
with or invite the collaboration of existing competent interna-
tional organizations.

Section 4 - Dispute Settlement

Article IV-B-13 Tribunal for peaceful settlement of disputes
over the deep ocean floor,

13.1 Jurisdiction:

{a) The Tribunal shall have jurisdiction over all disputes of
any nature whatsoever arising out of the subject matter or acti-
vities undertaken under this Part IV of this Convention;

(b} All parties to the treaty shall be under the obligation
to seek voluntary solution pursuant to Article 33 of the Charter
of the United Nations;

{(c} Submission to the Tribunal for settlement shall be manda-
tory upon application by one of the parties and after exhaustion
of all administrative remedies;

(1) States, individual and juridical persons, international
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organizations, and organizations shall be within the jurisdic-
tion and process of the Tribunal;

le) Nationals of any state are subject to the jurisdiction
of their state when all parties to the dispute are from the
same state. However, any state may submit their nationals to
the Tribunal for a binding decision. 1In the alternative any
ataste may reguest an advisory opinion from the Tribunal as to
the interpretation and application of Part IV of this Conven-
Lt ion.

m{ﬂ The Tribunal shall apply the body of law created by this
convantion and any relevant principles of international law.
tf in tho judgment of the Tribunal, there exists a substantial
unresolved question of international law, the Tribunal may sub-
wit the same to the International Court of Justice for an advi-
sory oplnion,
13.2 Procedurae:

{a)} Rules of Procedure shall be established by the Tribunal,
keaping in mind that simplicity and expeditious handling will
be desirable;

{k} The Tribunal may sit in session at a location agreed
upon by the parties if such is in the interest of expediting
the procedure;

13.3 The Tribunal:

{a) Tha Tribunal shall be arbtitral in form. Parties to the
dispute shall each selact one arbitrator from a panel. The two
selocted arbitrators shall select a third arbitrator. Decisions
shall be by majority vote;

{b) Members of the Tribunal shall be selected from a panel
of membars consisting of fifteen imdlividuals salected by the
legislative branch of the Regime, Said membere shall be chosen
with due regard to their knowledge and competence within the
subject arsas covered hy the seabed regime, as well as their
own personal reputation for integrity:

(c) Due regard shall he given to representation of the var-
lous legal sywtems of the world.

13,4 Judgmant:

{a) All dacisions by the Tribunal are final and binding upon
all parties without appeal. The decision of the Tribunal may
be raconsidered within one yaar {f any material information has
boen discovered which should have been considared but could not
have been diacovered by due diligenca at thae time:;

{b} In the avent of conflicts in decisions between Tribunals,
upon requeat, each party shall select three membaers from the
panol of arbitrators who in turn shall jointly seslect an addi-
tional three for a total of nine., Due regard shall be given to
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the panel's expertise and the various legal systems of the
world. This nine man board shall settle the conflicting
decisions:

{c) The Tribunal shall be competent to determine methods
of giving effect to its decisions and to issue all necessary
orders,

{1) The enforcement of a Tribunal judgment is the obli-
gation of all states parties to this Convention.

{(2) A judgment of the Tribunal creates rights and duties
automatically enforceable in municipal law.

(3) A judgment of the Tribunal is enforceable in the
states parties to this Convention as though it were the decis-
ion of the highest court of that state.

(4) No claim of sovereign immunity shall be available
against a judgment of the Tribunal.

Chapter C - Conditions of Exploration and
Exploitation

Article IV-C-1 General.

1.1 All commercial prospecting, evaluation and
exploitation activities in the international seabed area which
have as their principal or ultimate purpose the discovary, ap-
praisal or exploitation of mineral deposits shall be conducted
in accordance with this Convention, these regulations, supple-
mentary regulations promulgated by the Authority in accordance
with this Convention, and the terms and conditicns of the contracts.

1.2 Any contracts entered into between the Auth-
ority and other entities as defined in Article IV-C-2 must be
drawn in strict accordance with this Convention, these regula-
tions and supplementary regulations promulgated by the Authority
in accordance with the provisions of this Convention. (Herein-
after, the term "this Convention" shall be deemed to include
these regulations and supplementary regulations promulgated in
accordance with the provisions of this Conventicn.) The Auth-
ority shall not have the right to require terms and conditions
in the contracts not found in this Convention.

Article IV-C-2 Legal relationships.

2.1 The Authority may enter into contracts con-
cerning evaluation and exploitation with the international min-
ing authority, if such an entity is established, a Contracting
Party, group of Contracting Parties or natural or juridical
persona which obtain the sponsorship of a Contracting Party or
group of Parties (hereinafter referred to as "Party or Person").
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The Authority may not enter into contracts for such purposes
with any other entity. ‘ ' .

2.2 In those cases in which a Contracting Party
slects to act as a Sponsoring Party rather than as the direct
recipient of the rights granted pursuant to contracts, the Spon-
soring Party shall be responsible for the performance of any
duties or obligations imposed by this Comvention on natural or
juridical persons which it sponsors.

2.3 The contracts shall grant the right to mine.
The right to mine shall include both the evaluation and the
exploitation of mineral depoaita, .

2.4 It shall not be necessary to enter into
contracts to angage in commercial prospecting, which shall be
governed by the provisions of Article IV-C-3,

Article IV-C-3 The right to conduct commercial prospecting.

3.1 All states and persons natural or juridical
shall have the right to conduct commercial prospecting in the
international seabed area in accordance with the provisions of
this Convention.

3.2 The term "commercial prospecting” shall, for
the purpose of this Convention, mean the carrying out of geophy-
sical and geochemical measurements, bottom sampling, dredging,
drilling and other forms of subsurface antry with the intention
of locating mineral deposits for the purpose of evaluation and
exploitation.

3.3 Any state or person natural or juridical,
conducting commercial prospecting activities shall so inform
the Authority. The Authority shall acknowledge receipt of
this information by issuing a prospecting certificate.

3.4 The prospecting certificate shall be issued
for a two-year period and shall be automatically reisasued for
additional two-year periods.

Article IV-C-4 General conditions of the right to mine,
4.1 Any Party or Person, as defined in Article
IV.C-2.1, shall be entitled to enter into contracta with the
Authority, which shall grant the right to mine to such Party or
Poraon (hereinafter referred to as the miner) when the follow-
ing conditions have been met:

{a) The miner declares to the Authority that in his judgment
exclusive rights to an area or areas are aessential to the pur-
suit of further commercial activity. In the case of a miner
who is a natural or juridical person, the declaration to the
Authority mhall be made by his Sponsoring Pnrty:
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{b) In the case of a miner who is a natural or Jjuridical
person, he shall submit to the Sponsoring Party all raw data
which he has acquired from the international seabed ares prior
to the date of his application for a right to mine to the ex-
tent such data concern the physical and chemical properties of
the area or areas and the resources for which he seeks an ex-
clusive right to mine. The Sponsoring Party shall ensure that
appropriate protection is provided for such data in crder to
protect the commercial value of such data to the miner:

(c}) The miner shall describe the category of mineral cor min-
erals for which he seeks the right to mine. The right to mine
shall only extend to minerals within that category. The mimeral
or minerals shall be described as falling within one of the
following two categories:

Category (i) Fluids or minerals extracted in a fluid state,
such as oil, gas, helium, carbon dioxide, water. sulphur and
saline minerals, steam, hot water or brine or gecopressured fluids,
metalliferous muds and any hard minerals found more than threa
meters beneath the surface of the seabed.

Category (ii) Hard minerals on the surface of the seabed
or beneath the surface of the seabed not deeper than three metres
including nodules,

{d} The Sponsoring Party, in the case of a natural or juridi-
cal person, shall ascertain the financial and technical compe~
tence of the miner and shall provide assurances to the Authority
that the miner is financially and technically competent to engage
in mining and comply with the conditions imposed by this Conven-
tion:

(e) The miner shall agree to comply with this Convention and
any Tribunal orders or decisions:

(f) The Ruthority shall be entitled to receive an application
fee not to exceed (US $50,000) to defray the administrative ex-
penses of the Authority:

4.2 Upon receipt by the Authority of the decla-—
rations, statements, assurances and application fee required pur-
suant to paragraph 4.1, the Authority shall enter intc a contract
granting the right to mire to the Party or Person requesting it,

4.3 The size of the area or areas and the precise
manner in which the area or areas is described shall be in con-
formity with supplementary regulations to be promulgated by the
Authority in accordance with the terms of this Convention.

4.4 The right to mine shall be an exclusive right
to mine in that no other Party or Person shall be granted any
right to evaluate or exploit minerals in the same category and
area.
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4.5 In the event any Party or Person applies
for the right to mine the same category of minerals in the
same or an overlapping area applied for by another Party or
peraon, the right to mine shall be determined by supplementary
requlation to be promulgated by the Authority in accordance
with the terms of thia Convention.

Article IV-C-5 The right to mine - evaluaticn and exploi-

tation phasecs.

5.1 The right to mine shall be conducted in
two phasoa: (a2} an svaluation phase which shall commence when
the right to mine is granted and shall terminate when commer-
~ial production is achieved as defined in paragraph 5.3 of this
article or at the and of 15 years, whichever occurs first: (b)
an exploitation phase which ahall commence when the evaluation
phase is terminated and which shall terminate after 20 vears.
An additional period of 20 years shall be granted for exploita-
tion under the original right to mine at the option of the
miner, but the right to mine phall be amended to be made subject
to wuch requlations as are in force at that time.

5.2 The miner shall fourfeit the right to mine
at the end of the wvaluation phase if he has not achieved com-
mercisl production as defined in paragraph 5.3 of this article.

5.3 Commercial production shall be deemed to
have begun if, for a period of six consecutive months, the miner
engagee in activity of sustained large-scale recovery operations
which yield a quality of material sufficient to clearly indi-
cate that the principal purpose is large-gcale production rather
than production intended for information gathering, analysis,
equipment or plant testing.

5.4 1In the event the appropriate organ of the
Authority determines that commercial production has been achlieved,
it may require that ths miner commence the axploitation phase,
In the evant of a dispute betwsen the Authority and the miner
coneerning whethar the miner has commenced commercial production,
the avaluation phase shall continue until the dispute haa been
settlal in accordance with dispute settlement procedurea provided
for in this Convention. Any other Party or Peraon who believes
that a Party or Paraon holding a right to mine has commenced
commerctat production but has not sntered into the exploitat ion
phase of his right to mine may request the Authority to so deter-
mine and, in the event of disagreement with the Authority's
detevnination, may resort to the dispute settlement procedures
provided for under this Convention.

“.3 Any Party or Person which has obtained the
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right to mine shall, if the right is forfeited under paragraph
5.2 of this article, make available all data which it has
acquired as defined in Article IV-C-4.1(b) tc the Authority.

In the rcase of a natural or juridical person such data shall

be submitted by the Sponsoring Party. The Authority shall make
such data available to the public immediately upon receipt,

Article IV-C-6 Regquirement to ensure diligence during the
evaluation phase.

6.1 In order to ensure that the miner carries
out his evaluation work in a diligent manner, he shall be re-
gquired to make specific expenditures. The Authority shall pro-
mulgate supplementary regulations on this diligence requirement
in accordance with the terms of this Convention., These expen-
diture requirements shall be applied in such a manner as to
assure that they dc not discriminate in form or in fact between
different miners.

Article IV-C-7 Relinguishment and renuanciatiocon.

7.1 The contractor shall relinguish one third
df the area in respect of which it has been awarded a contract
before beginning any expleitation.

7.2 The contractor may at any time renounce the
whole or part of the area in respect of which it has bheen awarded
a contract.

7.3 The Authority, within a period of three
months after relinguishment or renunciation, shall publicize the
areas, or parts of areas, which have been relinqguished or re-
nounced

Article IV-C-8 Participation of naticnals of countries with-
out seabed exploration and explcoitation capability. The appli-
cant shall indicate in his application the steps to be taken in
order to ensure the participation in the activities envisaged
of nationals of countries without seabed exploration and exploi-
tation capability, with a view to ensuring the training of such
nat ionals,

Article IV-C-9 Inspection and supervision information to be
supplied to the Authority.

9.1 The Authority shall be entitled to carry out
inspection and supervisory measures, in accordance with the terms
of the contract, in order to ensure that work is undertaken in
conformity with this Convention and its annexes.

9.2 The contractor shall place at the disposal
of the Authority any information concerning rescurces it has
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collected during work carried out in an area.

Article IV-C-10 Transferability ¢f the right to mine.

10.1 The right to mine shall be freely trans-—
ferabls provided the transferee agrees to comply with all appli-
cable provisione of this Convent.ion and any Tribunal orders or
decisions.
10.2 In the case of a transferee who is a natural
or juridical person, such person must obtain the approval of
the transferor's Sponsoring Party to the transfer unless the
transferse elects to obtain the sponsorship of anocther Party Or
qroup of Parties in which case such new Sponsoring Party shall
have previously certified to the Authority its willingmeas to
assume the role of Sponsoring Party immediately upon the com-
pletion of the transfer of rights and certifies compliance with

Article IV-C-4.1(d).
10.3 The right to mine may be transferred in

whols or in part.

10.4 The rights of the transferee, whether trans-
farred in whole or in part, shall be identical to the rights
held by the transferor prior to the transfer.

Article ITV-C-11 Financial arrangements. The financial ar-
rangements betwesn the Party or Person and the Authority shail
be promulgated by the Authority in supplementary regulationa in
accordance with the terms of this Convention.
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PART V - MARINE SCIENTIFIC RESEARCH AND THE
DEVELOPMENT AND TRANSFER OF TECHNCLOGY

Chapter A - General Principles

Article V-A-1 States shall endeavor to promote and facilitate
the development and conduct of marine scientific research, not
only for their own benefit but also for the benefit of the in-
ternational community with the provisions of this Convention.

Article v-A=2 In the conduct of marine scientific research,
the following general principles shall apply:

{a) Marine scientific research activities shall be conducted
exclusively for peaceful purposes.

(b) Such activities shall not unduly interfere with other
legitimate uses of the sea compatible with the provisions of
this Convention and shall be duly respected in the course of
such uses.

{c} Such activities shall comply with regulations established
in conformity with the provisions of this Convention, for the
preservation of the marine environment and the perpetuation of
its biological resources.

Article V-A-3 Marine scientific research activities shall not
form the legal basis for any claim whatsoever to any part of the
marine environment or its resoudrces.

Article V-A~4 Marine scientiric research shall be conducted
subject to the rights of coastal states as provided for in this
Conwvention.

Chapter B - International and Regional Cooperation
for Marine Scientific Research includipg
Exchange and Publication of Scientific
Data

Article V-B-1 States shall, in accordance with the principle
of respect for sovereignty and on the basis of mutual benefit,
promote international cooperation in marine scientific research
for peaceful purposes.

Article V-B-2 States shall cooperate with one another, through

the conclusion of bilateral and multilateral agreements, to cre-
ate favorable conditions for the conduct of scientific research
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ip the marine environment and to integrate the efforts by sci-
entistg in studying the essence of and the interrelations bet-
ween phenomena and processes occuring in the marine environment.

Article v-B-3 States shall, both individually and in cooper-
ation with other states and with competent international organi-
gations, actively promote the flow of scientific data and infor-
mation and the transfer of knowledge resulting from marine sci-
entific reseaxch in particular to developing countries, as well
as strengthening of the autonomous marine research capabilities
of developing countries through, inter alia, programmes to pro-
vide adequate education and training of their technical and sci-
antific personnel.

Article V-B-4 The availabilty to every state of information
and knowledge resulting from marine scientific research shall be
facilitated by effective international communication of proposed
major programe and their objectives and by publication and
dissemination of the results through international channels.

Chapter C - Coastal State Consent

Article V-C-1 Marine acientific research in the taerritorial
x#a shall be conducted only with the consent of the coastal
atate,

Article V-C-2 Marine scientific research in the economic re-
source zone shall be conducted only with the consent of the coast-
al state, except that consent shall not normally be withheld when
the proposed marine scientific regearch is not aimed directly at
the exploration or axploitation of the living or nonliving re-
"OUrcen.

Article V-C-3 States and appropriate international and region-
al organizations as well as persons, juridical and natural, seek-
ing vonsent of the coastal state to conduct marine scientific
remsarch in the territorial sea or the economic zone, shall:

{a) Provide the coastal state with a full deacription of;
(i}  the nature and objectives of the research project
{11} the means to be used, including equipment and
hame, tonnage, type and class of vessels
{iii} the specific geographical areas in which the ac-
tivities are to be conducted
(iv} the expected date of first appearance and final

departure of the research team, equipment or
vessels as the case may be
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{vi relevant particulars concerning proposed scien-
ti1fic personnel and their qualificaticn; and

{vi} any changes in the above, which shall be kept up
to date: and

(b} Undertake to
(i} ensure the right of the coastal state to partic-
ipate or be represented in all phases of the re-
search project, if it so desires:

(1i) provide to the coastal state on an agreed basis,
raw and processed data and samples of material:

(iii) assist the coastal state in assessing the impli-
cations of the data, smaples, and results, if it
g0 desires;

(iv) ensure that research results are published as soon
as feasible in a readily available scientific pub-
lication unless otherwise agreed;

(v} comply with all relevant provisions of this Con-
vention: and

{vi) fulfill any other requirement that may be agreed
upon.

Article V-C-4 The provisions of Article v-C-3{a) shall apply
to marine scientific research conducted by means of Oceanographic
Data Acquisition Systems (ODAS).

Article V-C-5 The coastal state shall reply promptly to a re-
quest accompanied by the information reguired by it in accor-
dance with the provisions of Article V-C. The ccastal state
shall facilitate the conduct oi marine scientific research to
which it has consented by extending necessary facilities to ships
and scientists while they are operating in areas within its
Jurisdiction wherever possible.

Article V-C-6 The exercise of innocent passage and navigation
does not confer on states, international organizations or other
juridical or natural persons the right to undertake marine sci-
entific research.

Article v-C-7 States, international organizations or other
juridical or natural persons conducting research in the territo-
rial sea or the economic zone shall take due account of the
legitimate interests and rights of the neighboring land-locked
and other geographically disadvantaged states of the region, as
provided for in this Convention, and shall notify these states
of the proposed research project, as well as provide, at their
request, relevant information and assistance as specified in
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Article v-C-3(a) (i}, (vi}, and (b} {iii}. Such neighboring
land-locked and other geographically disadvantaged states shail
be offered at their regquest, where recearch facilities permit,
the opportunity to participate in the proposed research project,

Article V-C-8 Marine scientific research in the international
area may be carried out by all states, international organiza-
tions aor other juridical or natural persons.

Chapter D - Legal Status of Installations for
Marine Environmental Research

Article V-D-1 Fixed or floating scientific research instal-
lations or equipment located within the areas of national juris~
diction and/or sovereignty shall be subject to the jurisdiction
of the coastal state. These installations or equipment shall
not have the ptatus of islands or possess their own territorial
waters, and their existence shall not affect the delimitation of
the territorial sea, or the economic resource zone of the coast-
al state.

Chapter E ~ Responsibility and Liability

Article V-E-1.1 States shall be responsible for marine sci-
ehitific research conducted in the marine environment by them or
by their nationals, natural or juridical. International organi-
zations shall be similarly responsible for such research con-~
ductsd by them or on their bahalf.

1.2 States and international organizations shall
be liable for damage caused to the marine environment, arising
out of marine scientific research, when such damage is attribut-
able to them. When such damage ie attributable to their nation-
als, states shall undertake to provide recourse with a view to
ensuring equitable compensation for the victims thereof,
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PART VI ~ PREVENTION OF POLLUTICN OF THE MARINE
ENVIRONMENT

Chapter A — General Rights and Obligations

Article VI-A-1 All states have the fundamental right and
obligation to protect and preserve the marine environment,

Article VI-A-2 In discharging this right and ob}igation,
gtates shall use best practicable means at their disposal,
and within their capabilities, to reduce po}lutiog apd ensure
that pollution generated by activities within the1; Juris-
diction does not go beyond the limits of their national Jjur-
isdiction and cause damage to other states.

Articlie VI-A-31 1In taking measures to prevent or control mar-
ine pollution states shall guard against the effect of merely
transferring, directly or indirectly, damage or hazard from one
area to another or from one type of pollution to ancther.,

Article VI-A-4 States shall be permitted to establish pol-
lution control zones in accerdance with the provisions of Artc-
ical VI-B-2 (h} of this Convention.

Article VI-A-5 To facilitate the elimination of all cources
of pollution having an impact upon the mwarine environment, all
states agree to adopt internal pror-edures which enable them to
make available to any other state, pollution-Zree technology,
techniques of neutralizing and eliminating existing pollution,
and designs for closed systems which are compatible with natar -
al bioclogical ecosystems.

Article VI-A-6 In the eveant of gr-ave and imminent threat and
danger to the marine environment, states shall immediztely notify
the International Pollution Control Authority and coullaborat- =n
the best unilateral protective action irn which a4 state may en-
gage compatible with minimizing the enviroamental impact on the
coastal state as well as on the global marine environment.

Article VI-A-7 Within the limits of the economic resource
zone beyond the territorial ses coastal states may enact limited
pellution prevention legislation. The content of this legisla-
tion shall be strictly limited to maintaining environmental qual-
ity adequate to ensure that the reproductive capacity and life
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procesues of living resources are not impaired, to preventing
contaminants dangerous to human life and health from beconing
concentrated to dangexrous levels in marine food chains, and to
preventing economic damage to nonliving resources of the eco-

sowmic remource zone.

Chapter B - International ¥Follution Control
Authority

Article VI-B-1 States ghall establish an International Pol-
jution Control Authority constituted in accordance with the
provisions that follow: -~to be decided and inserted later.

Article VI-B-2 The responsibilities of the International Pol-
1ution Control Authority shall be to:

{a} Study and catalog all known marine pollutants according
to common characteristice of biodegradability, temperature ef-
facts, toxicity, environmental impact, concentratability and
other relevant characteristics.

(b) Pormulate ragulations for areas beyond the {territorial
sea snd economic resource zone} prohibiting the discharge or
dumping of those materials and compounds which are highly toxic,
persistent, or likely to become concentrated in the marine food
chain: and regulating the discharge or dumping of all other less
dangerous substances.

(¢} Make recommendatione to coastal states on those materials
which, through internal legislation, should be prohibited from
entering the coastal states's marine environment in the terri-
torial sea and economic resource zone due to toxicity, persis-
tence, concentration or other potential dangers.

(d) Act as a clearinghouse for information and studies on
effects of pollutants on the marine environment, technigues to
control or neutralize existing pollution, pollution-free techno-
logy, and any other marine pollution subjects of mutual interest
to the world community.

{(e) Utilire conventional as well as innovative pollutiom ob-
servation techniques and source and impact prediction techniques
to monitor locations and levels of marine pollution, and to pre-
dict areas of potential danger, for the common benefit of the
world community in isolating and minimizing the areas and effeaects
of marine pollution.

{f} Encourage the use of biological controls over those types
of marine pollution which are not incompatible with existing
rarine biological ecosystems,

(g} Study global marine transport mechanisms and identify re-

Jion wherein pollutants tend to remain confined, and with these
reqions, encourage the formation of regional groups to provide
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coordinated attacks upon marine pollution within their respec-—
tive regqlons.

(h! Study and catalog the ecolougically sensitive and vulner-
able areas of the world and identify the particular pollutants
which pose a threat to the continued viability of each marine
ecosystem, Where protection can best be effected through the
establishmnent of a control zone on Lhe part of a coastal state,
such action shall be permitted after the Authority has reviewed
and approved the content, purposes and extent of the zone. Where
protection can best be effected through joint enforcement proced-
ures on the part of a group of states belonging to a coherent
region, the Authority shall recommend to the appropriate states
the formation of a regicnal attack on the pollution problem.
Where protection can best be effected through an international
cooperative effort on the part of all states, the Authority
shall make recommendations {sujgesting) restrictions on certain
activities causing marine pollution of levels dangerous to the
entire world community.

{i) Promulgate environmental standards for exploration and
exploitation activities outside the limits of states' (territor-
al sea economic resource zone), and promulgate recommended uni-
form environmental standards for exploration and explaitation
activities within the limits of states' territorial seas and
economic resqurce zones.

Chapter C - Control of Land-Based Sources of
Pollution

Article VI-C-1 ALl states shall take appropriate internal
measures to control and minimize land-based sources of pellution
of the marine environment.

Article VI-C-2 With regard to those toxic, persistent, con-
centratable and other dangerous substances which the Internation-
al Pollution Control Authority recommends should be prohibited
from entering the marine environment. States shall take all
reasonable and appropriate internal legislative and administra-
tive measures to control and strictly limit their introduction
into the marine environment from areas within a state's national
jurisdiction, including airborne pollution and any transport
mechenism from land source polution.

Article Vi-C-3 States shall adopt and enforce internal pol-
lution abatement legislation consonant with the principles of
this Convention. Failing to do so, and if pollution damage to a
second state results therefrom, the offending state shall be
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liable for damage caused by marine pollution originating in the
offending state which with reasonable certainty would have been
averted had the offending state enacted reasonable pollution
prevention legislation.

Article VI-C-4 With regard to the above provision regarding
state liability, as well as any other liability imposed for mar-
ine pollution damage to a second state, a unifeorm standard of
care shall be applied to all states. However, in imposing upon
an offending state a duty to compensate an injured state for
marine pollution damages, consideration shall be taken of the
financial and economic capability of a state to discharge its
obligations to prevent reduce, control, and eliminate marine
pollution.

Chapter D - Control of Vessel-Based Sources of
Pollution

Article Vi-D-1 States shall have the right and the primary
obligation to ensure that ships flying their flag comply with
the provisions of this convention relating to the protection and
preservation of the marine environment from pollution.

Article VI-D-2 States shall inspect ships flying their flag
anywhere and at any time interval provided for by reqgulations
adopted in accordance with this Convention, or more frequently
if deemed appropriate, and issue certification of compliance
with the regulations such certifications shall be kept akoard
the vessel subiect to inspection by any pollution enforcement

entity. Inspection duties may be delegated pursuant to Article
1-E~10,

Article VI-D-3 If it is found that a fiage state has either
issued a certificate which does not comply with the marine envi-
ronmental protection requirements of applticable conventions and
requlations, or that the condition of a ship flying its flag
does not conform with the certificate or the requirements of the
regulations and, as a result of this failure to comply with the
requlationg marine pollution results, the issuing state shall be
internationally responsible for damage to other states resulting
from the pollution incident and shall pay appropriate compensa-
tion, subject to the provisions of Article VI-C-4 taking account

of a state’'s financial and economic capability to discharge its
obligations.

Articles VI-D-4 through VI-D-7 are incorporated in these draft
articles from Articles II, III1, IV, and V of the Federal Republic
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of Germany draft articles on Enforcement of Regulations Con-
cerning the Protection of the Marine Enviromaent hgalnst Vessel -
Source Pollution. U.N. Document: No. A/CONF.62/C.3/L.7. The
only exceptions are that "cont iguous enforcement area," is in-
serted before "territorial sea” in the last paragraphs of Arti-
cles II and IIT of the FRG draft, and that the final phrase in
Article IV, paragraph 1, is changed to: "request the ship to
stop and board it.”
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DISCUSSION

I - NAVIGATION AND OTHER COMMON USES

The historic struggle between inclusive uses of the ocean
and exclusive claims to sovereign jurisdiction has been reflec-
ted in the concept of "freedom of the seas" and zones of national
jurisdiction. Worlad solidarity and international cooperation
increase when the oceans function not as barriers between nations
but as readily accessible modes of communication between the
peoples of a world community, McDougal and Burke, Crisis in
the Law of the Sea: Community Perspectives Versus Natiomal
Egoism, 67 Yale L.J. 539, 570 (1958). McDougal and Burke, The
Community Interest in a Narrow Territorial Sea: Inclusive Ver—

sus Exclusive Competence Over the Oceans, 45 Cornell L.Q. 171,

253 (1960} .

The convening of four major conferences on this subject
during the last half century emphasizes the difficulty encoun-
tered in balancing exclusive claims against inclusgive uses.
Since the Seventeenth Century determination of the proper width
for the adjacent area of national sovereignty has been an impor-
tant subject of discussion between nations. The United States
initiated the claim to a three mile territorial seg and in the
Fishing Convention of 1818 between the United States and England

this limit was cedified by treaty. Because of English naval
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hegewony during the Nineteenth Century the three mile limit
gained almost universal acceptance and was genherally recog-
nized prior to the 1927 twelve mile decree by the U.S.5.R,

While this limit was sought to be codified by Britain in the
1930 Hague Codification Conference, the failure to discuss the
possibility of a contiguous zone scuttled the Conference. After
the Second Law of the Sea Conference a number of states have
asserted exclusive claims over ever-larger portions of the oceans.
While these cliaims have been asserted in varying forms, ranging
fyom an agsartion of fisheries jurisdiction to claims of terri-
torial sovereign jurisdiction, the and result has been to estab-
lish a reservoir of raw materials which can be withheld from
exploitation until the coastal state's economy sufficiently
develops to employ the resources for itself. Unfortunately,
such exclugive claims impinge upon inclusive use of the world
oceans and result in reduction of worid production because of
inability to employ the multiplier affect. McDougal, The Law

of the Seas in Time of Peace, 3 Denver J. Int'l, L, and Policy

45, 50 (1970},

Transit of straits symbolizes the central issue in the
controversy between exclusive claims of coastal states and in-
clusive uses of the world ocean at the present time. Interna-

tiomnal straits constitute narrow pcrtlions of the oceans where
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ships must navigate in close proximity or within territoerial
seas in order to traverse from the high seas to other portions
of the high seas or to the waters of a foreign state. Approx-
imently 116 straits which now exist within the high seas regime
will come within the territorial seas of coastal states if the
territorial sea width becomes established at twelve miles. How-
ever, only sixteen of these international straits appear at pre-
sent to be of major import to commercial traffic. Osgood, U.S.

Security Interests in Ocean Law, 2 Ocean Development and Int'l,

L.J. 1, 14 (1974). Continued application of the present rules
to a twelve mile territorial sea will merely intensify competi-
tion for tactical advantages in straits where navigation now can
be conducted with freedom. As submarines must continue to tra-
verse straits, the necessity for surface transit should be elim-
inated. Vessels with the size, poor handling characteristics,
inadeguate lighting, and insufficient radar reflective capabil-
ity. such as modern submarines, can only create hazardous situ-
ationa for other surface traffic.

Unresgstricted flow of commerce constitutes the best illus-
tration of inclusive uses of the ocean. As nations cannot be
entirely self-supporting, any program for increasing the living
standard of mankind must include acean transport of large guan-

tities of goods. While merchant shipping must exhibit concern
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for environmental protection, it should nut be severely limited
by legimlation. No evidence indicates that the present use of
innocent passage impairs maritine commerce, however the present
regime of narrow territorial seas presupposes that vessels spend
the majority of their time on the high seas and beyond those
areas where nations may assert a jurisdiction. With the estab-
lishment of a twelve mile territorial sea limit and internation-
al Tacognition of coastal state jurisdiction over resources to

a 200 mile limit the possibilities of conflict between coastal
states and commerce increase.

Coastal states appear justifiably anxious regarding the
problam of ship collisions. Despite modern technology, collisions
i{nvolve one out of avery fourteen ships each year. It seams
preferable to deal with the situation primarily on a basis of
collision avoidance rather than on the basis of navigation regu-
lations founded upon responsibility. Due to the great variety
in merchant ahips some solutions center upon the theme of a
vessel's damage-doing capacity. Warbick, The Regulation of

Havigation, in 1 Rew Directions in the Law of the Sea 137, 140

{Churchill, Simmonds and Welch, eds., 1973). This allows states
to concentrate on vessels such as very large crude carriers
{VILC) which have the potential to inflict the most harm. This

funct.ional approach appears to be the best procedure for coping
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with operational problems of transit.

New developments in the law of the sea must adjust the
inclusive and exclusive claims of nations while attempting to
preserve the legitimate interest of all. Essential to naviga-
tion and international commerce is that the balance be uniform
and consistent in order to provide predictability and stability
of expectations and to avoid multiplicity of inconsistent re-
gimes.

It is important to think of the territorial sea as a
legal concept of jurigdiction and not a geographic term. Coas-
tal states protect their interests in adjacent waters by asser-
ting juriediction, in varying degrees, to prescribe and apply
rules to foreign vessels in these waters. Discussiona on the
nature of the territorial sea revolve primarily around the
breadth of the sea. While a very few states would seek to
abolish the concept of the territorial sea and assert either
total international control or exclusive national control with
no international rights in the territorial sea, the overwhelm-
ing majority of states reject such proposals and favor re-
tention of the traditional concept of a territorial sea as de-
fined in Article } of the 1958 Convention on the Territorial Sea
and Contigquous Zone. There is, however, great disparity in the

proposals dealing with the breadth of the sea.
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fhe language of all drafts submitted to the Third Con-
gerence on the Law of the Sea generally follows that of the
eariier convention. The chief differences concern the ques-
tion of archipelagic waters, in particular whether these are
to be regarded as internal waters or territorial seas and whe-
ther the archipelagic concept should be recognized at all.

The only other issue, besides that of the breadth of the terri-
torial sea, is whether the Philippine proposal on historic
waters should be included within the definition of the terri-
torial sea. This proposal would give coastal states sovereign-
ty over historic waters “pertaining tc a state by reason of an
nistoric right or title.” (A/CONF.62/C.2/L.24) This concept
has not received wide support and should be rejected as opening
a pandora's box regarding claims to national jurisdiction.

The language of Articles 3 through 13 of the Convention
on the Territorial Sea regarding limits, bays, baselines, etc.
have received widespread support for retention except for the
question of archipelagoes. These articles are included in the
comprehensive drafts presented by the Geographically bisadvan-
taged Group (GDG), the Eastern European Group (U.S.S.R. bloc},
as wael] as the very popular draft of the United Kingdom (UK) .
Alternative proposals would modify the language only very

slightly. Aside from those who would allow states +o establish
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their own method of determining the baseline of the territoriatl
sea, and this must be rejected as defeating one of the main
purposee of the Conference, the largest proposed variation deals
with baselines for those states which have extensive deltaic
formations and alluvial deposits. Predicated upon the shifting
nature of such coastlines this proposal would allow the baseline
tc be established at the ten fathom curve rather than at the
mean low water line. While this proposal merits careful scru-
tiny by technical experts, it should be rejected in the absence
of demonstration of a real need in view of the uncertainty which
it generates and the potential for creeping claims of national
jurisdiction.

As to the breadth of the territorial sea, of the sixty-
four nations addressing the subject at the Second Conference on
the Law of the Sea at Caracas, thirty one took no ascertainable
position at all, twenty four supported a breadth of twelve
miles, seven supported a breadth of 200 miles, and others sup-
ported varying distances ranging from fifty miles to 130 miles.
The chief proponents of the 200 mile territorial sea are the
developing nations of Africa and Latin America. Their chief
reapons for aupporting such claims appear to be concern over
resources in coastal waters and national security. The former

interest seems to be taken care of by the proposed economic
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resource zone of 200 miles, and the latter interest will prob-
ably not be widely recognized at the Second Session of the
Conference. Despite intensity in the debate, there appears to
be widespread consensus that the breadth cof the territorial sea
will be twelve miles for all states. Language to the effect
that "each state shall have the right to establish the breadth
of its territorial sea up to a distance not axceading twelve
miles" enjoys wideapread support.

Another major issue is the question of passage through
the territorial sea and through international atraits. While
at earlier conferences these questions have been regarded as
one and the same, at Caracas they have been gseparated for the
first time and made subject to separate proposed regimes. These
proposals range from the extremes of no right of passage (Albania)
innocent passage for all except warships (China, Peru, Republic
of Korea). innocent passage for all with further definition of
what is Llnnocent passage and what is not (UK, et al.), and re-
tention of the standards from the Convention on the Territorial
Sea {U.S.S.R., Denmark). In view of the large support enjoyed
by the UK draft and variations thereof, it appears likely that
thare will be recognizad innocent passage for all ships through
the coastal state territorial seas in a mannaer similar to that

provided by the existing Convention. The chief difference will
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be further definition of the rights and duties of the coastal
state and of transiting vessels.

There are also proposals for the exercise of coastal
state jurisdiction over the pattern of transit. It is inter-
esting to note widespread support for the uge of sealanes,
navigational safety regqulations, and traffic separation schemes.
Such measures are essential in narrow areas of the ocean not
only to preserve life and property but to prevent traumatic
pellution. Propesals regarding these measures are egsentially
similar, those of the UK being particularly clear and succinct.
The UK proposal also specifically l1imits the jurisdiction of
the coastal state regarding regulations as to design, construc-—
tion, etc. of vessela, relying jinstead on promulgation of inter-
national standards, for the purpose of uniformity, with an im-
plied right of application by coastal states. Oman proposes
special articles on sealanes and on sghips with special charac-~
teristics (nuclear powered, super-tankers, dangerous cargoes)
whereby notice may be required and special sealanes set up for
their passage. Such requirements seem reasonable enough upon
their face and werthy of consideration as a possible compromise
between the interests of coastal states in environmental protec-
tion and the interests of ships transiting in passage. Articles

18, 19 and 20 of the Convention on the Territorial Sea are
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retained by all drafts with respect to civil and criminal ju-
rigdiction of the coastal state over vessels in passage.

The biggest conflict concerning passage through the ter-
ritorial sea continues to concern passage of warships, including
submarinee. It is interesting to note that almost all drafts
linctuding the UK, U.S.S.R. drafts) retain the provision that
submarines and other underwater vehicles navigate on the surface
and show their flag in the territorial sea. Fiji, however, pro-
pases an interesting compromise which may have application else-
where, in that it would retain the surface navigation require-
ment excapt that gubmerged passage would be allowed through
designated submarine sealanes after notice.

The definition of warships and their immunities will be
continued from the earlier Convention. Dispute exists over
whethar warships are: (1) entitled to innocent passage on the
sama basis as other vessels; {2} must give the coastal state
notice of their passage: or (3) may be required to seek author-
igation of their passage from the coastal state. The first two
alternatives are antithetical and states on each side appear to
pe firm in their positions. The gsacond alternative would seem
to be an acceptable compromise if coupled with the requirement
that the coastal state establish expeditious notification pro-

cedures, with no unreasonably long minimum notice requirement
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and specifying that lack of notice shall be considered a wrong
against the coastal state but with recognition that lack of
notice shall not deprive otherwise innocent passage of its char-
acter and not result in denial of passage unless an element of a
recurring pattern of failure te give notice exists. Due regard
for the security requirements of the transiting state's ships
should also be recognized, and the contents of the notice mes-
sage should be limited that reasonably required by the coastal
state.

Staten participating in the Conference are closer to
agreement than might otherwise be supposed, On the issue of
the territorial sea much depends on progress in other areas of
negotiation, however, the new convention will no doubt bear
graat resemblance to the Convention on the Territorial Sea with
definition of a twelve mile sea limit and recognition of rights
of passage for all ships subject to: (1) extensive prohibitiocns
on the conduct of transiting vessels; {2) broadened jurisdiction
of the coastal state to regulate; and (3) notification and spe-
cial ceilinge for warships, submarines, super-tankers, and
nuclear and hazardous cargo vessels. On the question of pagsage
through international straits isaues presented to the Conference
have been hotly contested. Straits have a variety of geographic

and political circumstances which make it difficult to arrive at
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solutions equally suitable for all. A variety of solutions has
been proposed: (1)} retaining the present regime of innocent
passage through straits: (2} modifying the definition of innocent
passage; (3) recognizing a right of free transit; (4] recognizing
a right of transit passage; (5) recognizing a right of uynimpeded
passage: and (6) recognizing no innocent passage rights at all.

A straits legal regime will be defined for those situations
where the passage necessarily must occur through the territorial
seas of a littoral state. It is important to note that in some
straits, even those wider than twenty-four miles, passage neces-
sarily must follow the navigable channel. The Conference may
wish to provide for this situation. Other definitions include
those straits used for international navigation, straits connec-
ting one part of the high seas with another, and those straits
connecting high seas areas or connecting to the territorial sea
of a third state.

Chief alternatives for the regime of international straits
are the right of transit, innocent passage (perhaps modified from
tha earlier Convention), or a consent regime controlled by the
coastal state. The last alternmative particularly in the case of
warships which is its chief amplification, is completely unaccep-
table to the major maritime and naval powers. Such states are

also opposed to redefinition of innocent passage, as this may
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lead to loss of passage based on spurious ¢rounds and the ambi-
guous or uncertain definition of innccent passage. The right of
transit, therefore, while initially stated to be a compromise by
the major powers, and something less than innocent passage, is

in fact the demand for greater rights than exist at present, It
is believed, however, that as every naticn has a stake in freedom
of navigation, the balancing of the interests of straits states
and the interests of other nations for free navigation can be
achieved at the Conference,

The coastal state interest in straits passage is frequently
greater than in passage through the territorial sea, as often
such passage is not merely along its coasts but through the very
heart of the state. Provisions regarding prchibitions on transi-
ting vessels, and the rights and duties of coastal states, should
therefore be retained in the straits regime. On the other hand,
+he interest of the transiting vessel is also greater, since
denial of passage through the territorial sea can at most take
a vessal out ot its way a distance equal to the change in course
necessary to avoid the territorial sea. Denial of passage
through a strait, however, can take a ship hundreds or thousands
of miles out of its way and cost many days in tramsit. A bal-
ancing of such interests would seem to dictate a regime virtually

identical to that of passage through the territorial sea, but
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subject to the condition that passage can be denied execpt under
the most extreme circumstances (such as an act of war}l. And the
coastal state may exercise navigational and safety control even
perhaps in araeas beyond tre territorial sea.

The right of the coastal state to protect the marine
environment and to promote the safety of navigation must be
recogriized in straits. However, international uniformity in
these matters is neressary to prevent burdensome multiplicity
of regqulaticn, Articles 3, 4 and 5 of the UK draft, which
called for international adoption of uniform standards to he
enforced by the coastal state as well as by the flag state, are
auited to this end.

The right of straits navigation is limited %o that which
is direct and connected with passage (that is, no stopping or
hovering). Provisions are included calling, in varying degrees,
for transiting vessels to ohserve international rules tor the
prevention of collisions, pollution, and navigation regulations.
The tarritorial sea regime, with aubstitution of the right of
straits navigation for innccent passage, might be employed for
submarines. The most reasonable compromise would be to require
surface navigation for safety reasons in shallow atraits and
submerged passage in designated sealanes for the same reason in

deap straite.
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While no draft has been proposed on the subject of an
international authority to establish regulations for straits
navigation, there appears to be great merit in establishing
such a body. Sovereignty would be retained by the straits
states, and an international body could promilgate uniform re-
gulations and standards. There appears to be a need for such
uniform international standards and procedures for navigaticnal
safety systems, traffic separation schemes, the designation of
sealanes, and determination of which straits are too shallow
for safe submerged passage by submarines, etc. Another major
role of such an authority could he dispute settlement. With an
issue such as passage through international straits multiple
disputes are bound to arise regardless of the nature of the
passage regime which is adopted. The governing body of an
authority would consist of egqual numbers of representatives
from the littoral states and from the prime users (not including
littoral states) of the strait. The prime users would initially
be determined from historical patterns and later from data com-
Piled by the internaticnal body. Such a body could alsoc provide
technical and financial assistance to the littoral atates re-
garding navigational systems. A suitable name for such a body
might be the International Commission on Navigation (ICNAV).

If the littoral states choose,they organize a commission from
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this body for their own strait, and requlations regarding the
strait would be made thereby. If they do not sc choose, dis-
putes over the use of the strait would be settled by the par-
ent ICNAV governing body, If such a strait commission were
formed but dissepnsion arose, any of the member atates also has
the option of bringing the question bafore ICNAV for a binding
determination.

The most prominent function of ICHNAV involves the disputse
settlement competence of a Navigation Council. Although this
Council devotaes primary concern to the ragime of straits, it can
also operate to determine the designation and use of shipping
lanes and other disputes which may arise regarding archipelagic
waters. In resolving such conflicta it would smploy the mame
techniques used for strait determination.

This proposal contemplates that the Navigation Council
would be primarily involved in daterminations ragarding proper
channe]l size and disputes between inclusive uses and exclusive
demands. FPollowing the determination of all zeabed and terri-
torial sea boundaries betwsan the adjacent states. a channel
width will be established along the median boundary. Obviocusly
one must consider the location of the navigation channel in this
determination. The width will be determined in accordance with

the distance required by an adequate traffic separation scheme
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and the unique characteristice of the particular strait.

AS previously indicated, the adjacent states possess
competentence over straits subject to ICNAV determinations in
cases involving dispute betwean the adiacent states or charges
of arbitrariness made by a user state. 1In the event of such
s problem the hearing before the Navigation Council must take
cognizance of the applicable international standards, the geo-
graphic location of the strait, the time pericd involved, the
nesds of the parties, and other pertinent factg when it makes
its decision. Prior to the acguisition cof its own atatistics
and information the Navigation Council must give great weight
to historic uses. An organiration such as ICNAV appears to
present an adequate compromise on the conflict between inclusive
uses and exclusive claims to international straits and archipel-
agic watsrs.

As to the contiguous zongq there appears tc be widespread
fesling that naed for a contiquéun zone will be removed by
axpansion of tha territorial sea to twelve miles and the crea-
tion of s 200 mile economic resource zone. This is reflected
by the dearth of draft proposals on the subject. Yet when one
considers that many nations would seek to taks advantage of a
contiguous zone concept of jurisdiction in the economic resource

zone the resource rone jurisdiction does not appear to be a good
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replacement for the contiguous zone. Examination of the his-
toric basis for asserting contiguous zone jurisdiction reveals
a propensity on the part of many nations to assert limited ex-
clusive claims beyond the limits of the sovereign area, no
patter what those limitsz may be. It appears probable, thare-
fore, that states may seek to extent limited excliusive claime
beyond sven a twelve mile territorial sea. In the absence of
a defined and limited belt of contiguous zone jurisdiction an
obvious pogsible course of action will be for states to assert
contiguous zone jurisdiction in the economic resource zone.

A possible alternative to such creeping jurisdiction
would be definition of a contiguous zone beyond the territorial
sesa, but less extensive than the economic resource zone. Care-
ful drafting can define the limits and scope of contiguoue zone
jurisdiction and limit it to a prescribed narrow area. At
least one country (India) already has proposed a contiguous zone
of eighteen miles, or six miles beyond the territorial sea of
twelve miles.

A possible supplementary oOr alternative provision, de-
signed to meet states’ needs for limited protective jurisdiction,
and which would prevent creeping jurisdiction, would track the
language of the U.S. Anti-Smuggling Act of 1935 (19 U.S.C., S5ec.

1701} allowing coastal states, upon declaration of need to
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gexercise such limited protective jurisdiction, to declare
special contiguous areas of up to 100 miles in width and 50
siles from the coastline for a maximum of six months. Such
declarations would be reviewable by the ICNAV Council and
would be authorired only in narrowly prescribed circumstances.

Turning to the high seas, the chief areas of discussion
regarding the regime of the high seas have been the extent of
the coastal state economic resource zone jurisdiction and var-
ioums attacks on the doctrine of exclusive flag state jurisdic-
tion over ships. §&tates sseking expansive jurisdiction in the
sconomic resource zone, aside from those wishing to treat it
as & territorial sea, wish to regulate navigation and to pre-
vant interference with resource-related activities., Other
countries wish to retain full freedom of the meas in the eco-
nomic resource zone and to impose duties on the coastal state
not to interfers with navigation through rasource-related
activities. The discuasions are further complicated by asser-
tions to exsrcise pollution jurisdiction so as to protect fish-
eries.

Exarining the proposals submitted by developing atates,
the thrust is to make the rights of foreign ships in the eco-
nomic resource zone subjact to coastal statas juriadiction.

Proper high seas would not, therefore, begin until outside of
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the economic resource sone, which is expected to be 200 miles
in breadth. Maritime nations would not accept such proposals.
This is particularly obvious when one considers that major por-
tions of international shipping lanes would thereby become sub-
jact to coastal state jurisdiction. The most reasonable alter-
native would seem to be to allow full high seas freedoms and

to impose on both coastal and flag states the duty of no unrsa-
sornable interference with the reasonable uses of the other.
Vessel pollution in the economiec resource zone would be liable
in damages to the coastal state.

Widespread dissatisfaction with the licensing and inspec-
tion practices of certain flag of convenience nations has re-
sulted in pressure to force those nations to aexarcise more
effective control over their shipa. Such states can be axpected
to resist measures which would deprive them of thair status, but
they can be expected to accept measures requiring effective con-
trol. Such measures may be interpreted as an essential alament
of a “genuine link.” These states can delagate their adminis-
trative responsibilities to another state or to a public or pri-
vate international inspection body. They could be encouraged to
do this by provision that,if they do not exercise effective con-
trol, the flag state incurs liability on the basis of its failure

to exercise control over its ships.
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Other proposals before the Conference deserve comment.
A proposal for establishment of universal jurisdiction for
illicit traffic in druges on ships of lees than 500 tons should
be rejected as offering too many possibilities for unwarranted
interferance with passage. A proposal to allow coastal state
protective jurisdiction to prevent unauthorized "pirate broad-
casting” appears reasonable to deal with this limited but ser-
fous prchlem. As to the question of archipelagoes major dif-
ferences are apparent. There is diversity of opinion as to
whether the doctrine should apply to archipelagic states alone,
or to states which are continental but have archipelagoes near,
or at some distance off, their coasts. The former is more ap-
propriate, as the special considerations underlying the doctrine
apply most strongly in that case. RAs to the question of the
nature of the states rights in the new "archipelagic waters" and
the rights of foreign ships in passage, it appears that such
waters will offer some more restrictions than high seas areas,
but will not offar the same degres of coastal state control as
internal waters. A solution would be to include these watere,
which are often also major shipping routes, in the definition of
international straita. Another would be to introduce a new con-
cept of "zone of archipelagic waters" with specified rights and

dutiss on the part of both transiting ships and the aréhipelagic

state.
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other important dquestions concern the permissible length
of baselines used to encleose archipelagic waters, the ratioc of
land to water which is permissible, and what are the nacessary
qua]_j,fj,cations for such a state. Such determinations are rela-
tively mechanical once the concept itself is accepted. As long
as navigation interests are adequately protected these determin-
ations are not particularly critical to the world community.

Basic decisions of policy made regarding navigation must
be made by the Second Session of the Third Conference on the Law
of the Sea. Good, workable drafts for each of the alternative
regimes have been put forward. While unyielding persistence in
the stated positions will prevent progress in the Conference,
recognition by states of the legitimate interests of others
should permit resolution of all the questions concerning navi-
gation. This will reguire recognition of the legitinate intar-
ests in security and environment possessed by coastal states,
and also recognition of legitimate intereaets in security and
commerce on the part of states which possass strong navigational
intereats.

The most logical regime for straits would not differ
markedly from that of the tarritorial sea. While it is expec-
ted that transiting ships would have a long list of duties and

prohibitions, coastal states would have limited authority to
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regulate and establish procedures. International standards for
straits navigation should be promulgated, primarily for the
purpose of maritime safety and for protection of the marine
environment, Appropriate and reascnable notification procedures
can be established, particularly for warships and special cate-
goxry ships.

Important will be the determination of consequences
resulting from violation by the transiting ships. In the terri-
torial sea the violating ship could be required to leave the
territorial sea, thus losing passage rights. In international
straits, passage should not be interrupted absent some grievous
violation such as an act of war, and violations would result in
actionable wrong for which the shipowners and, if it is respon-
sible for the wrong, the flag state would be liable. Such a
regime could allow not only the recovery of actual damages but
also punitive damages where these are appropriate in accordance

with a previcusly determined international uniform standard.
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11 - FISHURIES AND LIVING RESOURCEH EXPLOITATION

Based upon the proposals submitted to the Conference it
does not appear overly optimistic to conclude that there is
considerable agreement among states on most major fisheriens
issues, and that prospects for successful agreement on this
gubject at Geneva are good. Many policies on this subject have
received almost unanimous acceptance and leave but minor details
to be agraed upcn in the final negotiationa. Soms others mersly
require choice from among several meritorious proposals.

Briefly, some of the important principles upon which most
proposals agree are the following: (1)} continued exclusive
comstal state sovereignty over living resources in the territor-
ial sea; (2} 2 200 mile zone of coastal state jurisdiction over
most spacies of living regources in the high seas; (3) an interz-
national duty both to conserve and to utilize tha food resocurces
of the cceans (with the sconomic geoal of maximum sustainable yield
for the purpose of maximizing food for human consumption serving
as the accepted proper balance between these two duties); (4)
daveloping coastal states will be assured preferential status in
the 200 mile jurisdictional zones for exploitation of all living
resources with the possible exception of anadromous and highly
migratory species: (5) landlocked and other geographically dis-

advantaged states will be provided equitable access to fisharies
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and equitable rights to exploitation; (6) international and
regional organizations will continue to play an important role
in all aspecta of fisheries management, expecially in the high
seas area; (7) coastal states will ba primarily responsible
for enforcement measures within the 200«mile zone, with retan-
tion of responsibility by the flag state for adjudication and
punishment of offenses committed by its ships: and (8) inter-
national machinery will be provided, probably similar to that
in the Convention on Fisheries and Conservation, for the paci-
fic settlement of disputes between states regarding the high
seas Areas.

Differences exist to some axtent in all the above cate-
gories., These will now be discussed in somewhat more detail
than the areas of agreement.

Although some of the earlier proposals rejected the
idea of axclusive coastal state jurisdiction beyend a 12-mile
territorial sea, there seems to be widespread acceptance now
of the principle of exclusive coastal state jurisdiction over
living resources (with the possible exception of highly migra-
tory and anadromous species) in a 200-mile zone measured from
the same baselines as its territorial sea. This zone has been
given at least ten proposed names, but nomenclature is certainly

not an important issue. "Economic resource zone® was chosen in
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¢his draft simply because it seemed to bLe the name upon which
the most proposals aqreed.

The scope of coastal estate jurisdiction in the economic
resource zone is, however, still open to aome debate. Current
proposals range from a 200-mile territorial sea advocated by
several countries to the two-tiered approach for developing and
developed countries offered by Japan. The primary effect of
the differences is, as would be expected, upon allocation of
fishery rescurces.

The 200-mile territorial sea proposals wers rejected for
the following reasons: (1) they provide no more rights over
living resources for the coastal state than it would enijoy in
an exclusive economic rescurce zone, that is they would confer
greater jurisdiction upon the coastal state than is nacassary
for the proper management of living resources; {(2) such axten-
sive coastal state jurisdiction might operate to the detriment
of important rights of other states, such aa navigation: and (3}
many regional arrangements, espacially conservation measures,
might be prejudiced because they do not operate in the terri-
torial sea. On the other hand, the two-tiered approach was not
adopted because of the lack of effective criteria for deterwmin-
ing what is a developing and what is a developed state, and the

provisions for developed states would encourage them to set
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maximum sustainable yield levels lower than they actually shoulq
ke B0 as to decrease competition and thereby increase the cateh
per unit effort of their "locally conducted small-scale coastal
fisheries," especially aince such states would, in effect, be
forced to give away rights to the remainder of the fish in their
economic resource zones.

Much of the remaining difference of opinion seems to be
over the feas the coastal state may charge for rights to exploit
fish bayond national harvesting capacity in the economic re-
source zone. The range seems to be from mere license fees, which
presumably would cover only the coastal state's expenses of ad-
ministering the management of the fishery, to fees that would
represent the value of the fish sold. This draft supports the
latter system for the following reasons: (1) it would provide
greater bensfit to developing coastal states with limited fish-
ing technology, putting them on the same footing in regard to
sconomic benefits as coaatal atates with highly developed fish-
ing capabilities; (2) it would provide economic impetus for the
coastal state to maintain true maximum sustainable yields as it
would maximize ita economic benefits over the long term by so
doing, regardless whether it utilized or sold its harvest rights.
This would eliminate most of the need for any kind of policing

setup to assure that the coastal state is in fact setting catch
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levels designed to maintain MSY. The true economic value of
the harvest rights could presumably be obtained by aucticning
them off on a nondigeriminatory basis.

Finally, althcugh there is general agreement on the
rights of landlocked and geographically disadvantaged develop-
ing states to fish in the zones of the adjacent coastal states,
thera is some difference of opinion over the transferability
of these rights to third parties. Some proposals would allow
no transferability at all, while others would allow limited
transferability under cooperative and joint-venture type arrange-
mants. This draft reflects the view that the matter is properly
left to the judgment of the coastal state. If the right is
granted in terms of permissible catch levels, there should be
no objection by the coastal state to free transferability of the
rights. Transfers in this instance would work no harm to the
coastal state, and would allow the disadvantaged state to obtain
maximum economic benefit from its right.

Proposals regarding highly migratory and anadromous spe-
cies manifest significant differences. These vary from exclusive
coastal state jurisdiction over these species in its econamic
resource zone (and beyond for anadromous species that spawn in
its territorial waters} to no special rights whatsoever with

regard to either class of species.
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For highly migratory species, it is believed that man-
agement responsibility is best left to international and re-
gional organizationa in which all interested parties participate
equally. These groups have shown the greatest success in the
past for the management of particular highly migratory species,
and are really the only realistic way of efficiently and egqui-
tably managing migratory species exploited by several or many
nations, It is believed that the coastal state should have
preferential rights to the exploitation of these species within
its economic rescurce zone juat as for any other species, sub-
ject to conservation measures issued by the regional or inter-
national authority. A necessary corollary to proper management
by such authorities would be the power to allocate relative
catch quotas within the economic resource zones of the various
nations exploiting the particular species, a power missing frem
moBt existing management arrangements.

For anadromous species it is believed that the consider-
able expense that must be borne by coastal states to maintain
spawning grounds should entitle them to exclusive rights to
manage and exploit the particular stock. Principles of equity
and economice support such a view. Other states could be
allowed to exploit such species, especially in areas of the

high seas, with the permission of and subject to the conditions
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imposed by the coastal state.

As to enforcement measures and dispute settlement, there
is general agreement that enforcement is left to the cosstal
state in the economic resource zone and to international and
regional authorities in areas where they exercise authority.
Some proposals take the view that adjudication competence should
reside solely in the coastal state for the economic resource zone.
This view cannct be accepted as raaliastic, as it would allow
states unilaterally te promulgate and anforce their own maasures,
than adjudicate the validity of such measures and make findings
of fact subject to no special procedures for review. Such a
system would not be in accord with fundamental principles of
justice and due regard for the rights of other atates. This
draft supports the position of providing an impartial tribunal
for the ajudication of such matters, with opportunities for
adequate representation of the interests of both parties to the
dispute.

The final area of significant difference of opinion is
whether dispute settlement should be compulsory and binding on
the parties. There is apparently some feeling that it should
not be. The only justification for such a view is that the
states opposing compulscry and binding procedures balieve that

their own self-interest can better be served by taking
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unilateral action when their position appears weak rather than
submitting to an arbitral procedure. Such a view cannot be
justified to the international community and certainly does

not contribute to peace and good harmony among nations. It is
believed that the procedure incorporated in this draft, modelled
largely after that provided in the Convention on Fishing and
Conservation, is the moat equitable arrangement poasible and

in the interest of the world community.
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11T - THE ECONOMIC RESOURCE ZONE: COASTAL STATE SEABED
JURISDICT ION

Since the emergence of the continental shelf jurisdiction
of coastal states and its codification in the Conventicn on the
Continental Shelf,concern has been expressed regarding the un-
certainty of its seaward extent. While it appeared reascnable
in 1958 to accept as the limit the 200 meter iscbath "or beyond
that limit to where the depth of the superjacent waters admits
of the exploitation of the natural resource of the area,” advan-
cing technology and the quest for minerals and oil and gas
have combined to make exploitation at depths greater than 200
maters a reality. Other probleme exist regarding the shelf,
but these have been as important as the major question of allo-
cation of the seabed between coastal states on the one hand,
and the international community on the other. Principles gov-
erning lateral continental shelf boundaries between adjacent
coastal statas have been declared by the Intermational Court of

Justice in the North Sea Continental Shelf Case for those

states which have not subscribed to the median line rule of the
Convention on the Continental Shelf. Issues and problems re-
garding coastal state jurisdiction over ressarch conducted in
areas above the shelf are discussed below in the separate sec-

tion on marine scientific research.
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Recognizing that there is widespread agreement on fixing
the territorial sea limit as 12 milea, the issue for seabed re-
source jurisdiction is the determination {according to depth or
distance) of an additional zone;\kkiwnoted above, many names
have been proposed, and this draft uses “economic resource zone,"
For both fisheries juriediction of coastal states and their ju-
risdiction over living and nonliving resources of the seabed
this zone will have a breadth of 200 miles as measured from the
baseline used to measure the territorial sea.

The U.S. proposal, parallel to the definition in the
Convention on the Continental Shelf, recognizes exclusive sover-
eign rights for the purpose of exploring and exploiting the
natural resources, whether renewable or nonrenewable, of the
seabed and subscil. Coastal states further would have exclusijve
rights to requlate construction of artificial islands and in-
stallations which might interfere with economic interests in
the resources of the area. The right to easatablish limited
safety zones around installations is recognized.

The Kenya draft articles propose a zone the seaward
limits of which would be based upon the exploitability criterion
of the present law of the continental shelf. As technology has

advanced to the point where, in the near future, deep areas of

the ocean will be susceptible of exploitation this proposal
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dces not appear to be a viable solution.

On the issue of whether a new convention on the law of
the sea would recognize both a 200 mile economic resource zone
and a further extension of continental shelf jurisdiction be-
yond the 270 mile limit this draft takes the position that
the economic resource zone will replace the continental shelf
and that no provisicon should be made for the latter., The U.S.
and Canada (and others) proposed recognition of a continantal
ghelf jurisdiction beyond the 200 mile limit to the continental
nargin or natural prolongation of the land. Considering that
thare are few areas in the world where the submerged continent
extends beyond 200 miles from the coast, and ragarding that
definite and uniform marine jurisdiction limits are highly
desirable, it is proposed that coastal stata seabed rasource
jurisdiction be limited to the 200 mile zone. Other considera-
tions which should be taken into account include: parallel
limits for fisheries jurisdiction, the history of problems of
*oreeping jurisdiction" arising from the continental shelf and
particularly interfering with the conduct of marine scientific
research, and the desirability of not diminishing even further
tha international area of the seabed where exploitation will
produce common benefits,

The same difficulties in defining "sedantary” species
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of living resources exist as in the history of continental
shelf jurisdiction. Means for resolving these problems arc
offered in tha articles dealing with fisheries and living re-
source exploitation.

Although there is widespread agreement on a 200 mile
economic resource zone, there is somewhat less agreement that
coastal states should have exclusive jurisdiction over the
seabad resources in the zone. A number of land-locked states
desire to participate in the benafits from exploitation in
these areas. In view of the trend towards wider zones of ex-
clusive jurisdiction, the limited number of land-locked states,
and the difficulty in finding a formula which would equitably
solve the allocation problem for different types of resources
and differing geographic areas, it is believed that coastal

state jurisdiction in the zone will be exclusive.

36



v - THE SEABED AND OCEAN FLOOR BEYOND THE LIMITS of
JURISDICTION NATIONAL

The possibility that riches from the expleitation of

deep oOcean resources could lead to great benefits for mankind
captured the attention of states when Ambassador Pardo of Malta
addressed the U.N. General Assembly in 1966, The fiqure of $6
billion dollars a year was mentioned. From 1967 extensive
comnittee discussion, and debate in the General Assembly, ex-
haustively probed this subject. Indeed it can be said that,
although there were other important questions to be resolved
in the law of the sea, this wae the topic which proapted the
current law of the sea negotiations. And at the session of
the Conference held in Caracas the proposals and documents of
the First Committee, which considered only this subject., ware
almost as voluminous as the papers on all other subjects com-
bined.

¥While there were no prior conventions upon which the
U.N. Seabed Committee could rely in its deliberations several
resolutions of the General Assembly dealt with matters of deep
ocean exploitation: Resolution 2574 in December, 1969, the
"Mpratorium Resolution,"” declared that all states and parsons
were bound to refrain from exploitation of the seabed and ocean
floor beyond the limits of national jurisdiction and that

claims to portions of the area or to its resources would not
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be recognized; Resolution 2750 (XXV) in December, 1970, reaf-
firmed reservaticn of these areas exclusively for peaceful
purposes and for use in the interests of mankind; and Resoluy-
tion 2749 (XXV) in December, 1970, enumerated general princi-
ples to govern uses of the area. These included the concepts
that the seabed and ocean floor beyond the limits of national
jurisdiction are the "common heritage of mankind," and that
no state may aesert sovereignty or sovereign rights in the area.
Tha "common heritage” area of the seabed is, however,
today much laess valuable than was believed in 1970. Three im-
portant facts can be noted:

(1) First, commercial exploitation has not yvet
begun in the deep seabed. While uncertalnty as to the details
of the future legal regime for the area has perhaps been a fac-
tor, commercial production from the seabed in depthe greater
than the 200 meter isobath limit of the continental shelf is
not yet significant on a world scale. Indeed it seems clear
that it will be a number of years before dreams of vast riches
from the deap seabed will be realized;

{(2) Sacond, widespread ngreement at the Caracas
Conferance in 1974 that coastal states would possesa a 200 mile
aconomic resource zone greatly reduces the gize of the inter-

national seabed area and, most importantly, excludes from this
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area the valuable continental-type resources such as oil and
gas; and
{3) Third, deep seabed resources, such as manganese

nodules, can be found in the deep areas of coastal states'
economic¢ resource zones. Any international seabed regime thua
will have to be competitive in costs, terms, and conditions
with alternative sites for exploitation within national economic
rasapurce zones.

A document of alternative draft articles prepared by
the Seabed Committee served as the basis for discussion at the
Caracas Conference. The 21 draft articles which it included
encompassed all the major issues except the question of rules
and regulations for deep seabed mining. From this starting
point, discussion focused mainly on three key unresolved issues:
(a) the system of exploration and exploitation (referred to as
*who may exploit the area"}; (b} the conditions for exploration
and exploitation; and (c) the economic implications of seabed
mining, particularly the effects on those states currently
exporting the metals which will be mined from the seabed.

As to the question of "who may exploit,” there was sharp
dimagreement on the four alternative drafts presented. Basic-
ally, these differences are on the issue of whether an inter-

national authority to be established for the area would issue
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licenses for exploration and exploitation, or would exercise
monopoly power and from the outset, or at some time in the
future, itself engage in development of the seabed resources,
Deeply antwined with the issue of who may exploit ias
the question of the conditions for exploration and exploitation,
The U.S. position was that terma and conditions be included
within the treaty on the law of the sea, or in a protocol, so
as to guarantee the security of exploitation necessary to
attract investments, while the Group of 77 favored granting
substantial discretion to the international authority to make
and modify rules and regulations. While the schism between the
developed and developing countries has narrowed, fundamental
differences still exist on this subject. Possibly the most
plausible solution is a compromise whereby only the basic con-
ditions of exploration and exploitation are included in the
treaty, forming a foundation for later refinement and amend-
ments, with establishment of a Rulesa and Recommended Practices
Commission to promulgate supplementary requlations. This Com-
mission could have a structure similar to the International
Civil Aviation Organization. This alternative should prove to
be sufficiently flexible to meet new problemes as they arisae,
while at the same time providing adequate security to encour-~

age investments.
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Proposals submitted to deal with the economic implica-
tions of mining the international seabed area also reflected
major differences between the developed and developing states.
The wide range of discussion cannot be summarized in the space
available here. Compensatory and preventive schemes to deal
with the problems generated for raw material exporting coun-
tries by deep seabed mining raise questions of an economic,
social and political nature. The approach which was chosen in
this draft was establishment of an Economic Planning Commission
to study such problems as they arise and to make recommendations,

and a Tribunal for dispute settlement,
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V - MARINE SCIENTIFIC RESEARCH AND THE DEVELOPMENT AND TRANSFER
OF TECHNOLOGY

Under present law prior consent by the coastal state is
required for the conduct of marine scientific research (herein-
after referred to as research) in the internal waters and terri-
torial sea, and for research on the high seas which relates to
the continental shelf. The claims of some states to broad ter-
ritorial sea areas and to fishing 2zones in which research is
considered to be under the coastal state's exclusive control are
well known. Because of these claims to wide areas of control,
and because of the provisions reqgqarding the continental shelf,
marine scientists have in recent yeare experienced great diffi-
culties in attempting to conduct research,

Pursuant to Article 5 of the Convention on the Continental
Shelf the provigion that the coastal satate "shall not normally
withhold its consent” is undercut by difficult questions such as:
whether the research relates to the continental shelf {or merely
to the high seas watars above), what is a qualified institution,
what is purely scientific research, and who is to define these
terma. In effect, much potentially valuable research, which
could lead to benefits for all mankind, must today be conducted
beyond continental areas or not at all.

Committee III of the Conference was able to obtain agree-

ment on certain general principles which were embodied in three
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articles, the texts of which were agreed in informal mestings.
These are: (1) that states shall endeavor to promote and faci-
{itate research not only for their benefit but alsoc for the
benefit of the world community: (2) that research shall ba con-
ducted exclusively for peaceful purposes, not interfare unduly
with other legitimate uses of the sea, and shall comply with
environmental protection regulations; (3) and that research
shall not form a legal basis for claims to any part of the
marine environment or its resources,

Underlying these principles is the problem generated by
dafinition of research. Proposals have ranged from including
studies related to the marine environment and not directly
aimed at industrial exploration or exploitation, to studies
which simply increase the knowledge of mankind. It seems unjus-
tifiable that the dichotomy betwean pure and applied scientific
ressarch, reflected in such terms as " fundamental research” and
“purely scientific research, should persist in terms excluding
industrial exploration and exploitation of natural resources
from research, A purpose test appears to be ambiguous also.

tUnderlying the concept of the common heritage of mankimt
and that of the freedom of all states to conduct research is
the assumption that all states can participate. This assumption

is unjustified, as the majority of research capability, and the
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necessary capital and technology, is concentrated in the faw
developed countries. A number of the draft articles submittad
at the Canference refer to international and regional coopera-
tion for research, including the exchange and publication of
scientific data. Such proposals envisage general promotion of
intarnational cooperation in research, and a system of treaties
and agreements to establish favorable conditions for such re-
search, Other proposals relate to the transfer of technology
and provide for regional centers for advanced training in re-
saarch, the availability of technology and equipment, etc. It
can only be hoped that the decision will be made in considera-
tion of the overall henefit to mankind.

Committee III produced four alternative texts dealing
with the consent required to conduct research in waters under
coastal state jurisdiction and adjacent high seas areas. The
Group of 77 proposed that prior coastal state consent must be
obtained to conduct research in the territorial sea economic
resource rons, and that consent is also required for the use of
ocean data acquisition systems (ODAS) and satellites. This
proposal further would require that research in the international
seabed area would be conducted directly by an international
authority or under its direct regulation and control. Criteria

were also proposed to determine the nature of research which
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would be proposed for coastal state consent and the information
which would be supplied in making application. An alternative,
proposed by Canada and Australia, is rcughly similar to Article
5 of the Convention on the Continental Shelf, Tt provides that
consent is required for research conducted in the economic
resource zone and that coastal state consent shall not normally
be withheld. The U.5. proposal would require consent only for
research in the coastal state's territorial sea areas, however
rasearch outside such areas would be conducted with regard for
coastal states rights and upon adequate notice to the coastal
gtate with its right to participate and receive data, on the
upderstanding that scientific research results will be published.
The final alternative, which reflects the position of the U.5.5.R.,
UK, france, Denmark, Switzerland, and other states, is less ex-
plicit than the preceding alternative. It recognizes that coas-
tal state consent nust be obtained for research conducted in the
territorial sea, and provides for total freedom to conduct re-
gsearch in the economic resource zone (except for resmsarch aimed
directly at the exploration or exploitation of the resources of
the zone) .

Other proposals were submitted regarding the lagal status
of installations for research. These would provide that inatal -

lations on the continental shelf or located within areas of
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coastal state jurisdiction require authorization by the coasta)
state and are subject to its jurisdiction, and installations
located beyond coastal state jurisdiction would be cperated in
accordance with an international regime to be established by
the Convention. Among the provisions are rules that such in-
stallations shall not have the status of islands nor possess
their own territorial sea, nor would they affect delimitation
of tha territorial sea, continental shelf, or economic resource
zona of the coastal state.

Additional proposals were submitted providing for lia-
bility for damage to the marine environment arising out of re-
search. It has been proposed that the flag state should be
rempansible either in any event, or in those cases where the
damage im attributable to the atate.

Conaidering the divergence of the positions of states
presented to the Conference one tends to lose sight of the pri-
mary objective of research. While one cannot discount the fact
that research is conducted somatimes either directly or indir-
ectly for military or economic purposes, the vast majority of
research is conducted by acientists who study the oceans for
sources of food, minerals, petrocleun, improved forecasting of
weather conditions, protection of the marine environment and

its ecosystems, and for various other sciantific interests.
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Restrictions on research in recent years has bren bLased
on grounds of national security, military, or economic interests.
rhae several ccastal states whicl have claimed sovereignty to a
wide 200 mile area have caused serious impairment on the conduct
of research.

Three of the proposed sets of draft articlem explicitly
provide for participation by the coastal state in the research
project. This is a solid foundation from which to allay any feaxs
or suspicions that coastal states may entertain regarding re-
gearch, Participation, both in the planning stage of the re-
search and in its operation, will enable the coastal state to
know the objectives from the beginning, to provide aome input
to shape these objectives, and to obtain benefit from the pro-
ject. Further, scientists of coastal states could during the
period of planning research obtain necesasary additional train-
ing to ensure maximum acientific benefit. Such a reglme as
this, however, assumes that consent of the coastal state will
be sought and given well in advance cof the caonduct of research.
It alao requires and tends to ensure that the coastal state
will reply, if necessary, without undue delay.

While some atates have required tranafer to thesz of pri-
mary data observations and of samples which have been taken, it

is difficult to understand why coastal states would choose to

107



exercise proprietary rights over these. Agreement on these
matters should be worked ocut in advance between the scientists
of the flag state and the coastal state so as to avoid problems
which may arise later. Furthermore, if research is to be for
the benefit of all mankind the coastal state should not have
the power to restrict publication ¢f the result derived there-
from,

Present problems regarding demands of sore codstal skateg
[or the cxXact times and precise geographic location of research
ships can be aveidled with the proper application of a consent
regime. It is obvious that scientists engaged in research are
subject to many limitations imposed by pnrovlems of the ship,
such as equipment failures and other circumstances beyond their
centrel.  With ceocastal state consent anpd participation there
appears to be no justification for such inflexible reguirements.
A tenative description of the approximate time, area, and ob-
jectives should prove to be sufficient,

The paramount question yet to be resolved is the matter
of definition of those arsas for which ccastal state consent ig
required and for what types of research. As indicated above,
there are difficulties in distinguishing pure and fundamental
research on the one hand and research aimed at exploration and

exploitation of resourcea on the other. Other terms have been
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proposed and it appears that, absent lengthy definition, they

will prove to be equally ambiguous. However, if one axXpresses
belief in the principles that scientific research im to he for
peaceful purposes, is to benefit all mankind, and shall not form
a legal basis for claims to resources or areas. the question of
what type of research may be carried on seems to be superfluous.
Coastal states, expecially developing nations, who are interasted
in natural resource exploration and exploitation can gain inval-
uable knowledge and technical expertise from this type of research.
Research together with technical systems programs, and educational
and management programs, could prove to be an economic advantage
to the state. And the state would not be relinquishing its con-
trol over the resources involved. On the other hand, if the
dichotomy in definition is retained, then it may be best to charge
a specialized agency of the U.N., or the proposed international
authority, with the problem of precise definition. This would
provide uniformity for the benefit both of coastal states and
marine scientists.

In view of the increase in the number of claims to exer-
cime coastal state jurisdiction over greater maritime areas,
and considering the fact that research (whether directed for

thia purpose or not) often yields information on resources, it

is proposed that coastal state consent be required for all types
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of research both in the territorial sea and in the economic
resource zone. In the case of pure scientific research, as
internationally defined, consent would not normally be withheld
provided the applicant undertook to conduct the regearch in
compliance with the general principlee outlined above and
insure the right of the coastal state to receive all the par-
ticulars of the project, its results, a share of the samples

as agreed upon, interpretation of the results and any implica-
tions thereof, and other provisions as may be agreed in the
particular case. Coastal state participation in the project
from the planning stage is recognized. This participation
should include technical and educational ingtruction if required.
All other research would require the explicit consent of the
coantal state, Also, neither type of research can be carried

on whan a ship is engaged merely in innocent passage.
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vi - PREVENTION OF POLULUTION OF THE MARINF ENVIRONMENT

While states have the power to prevent marine pollution
in areas under their sovereign urisdiction and from ships fly-
ing their flag, there are relatively few international legal
provisions prohibiting such pollution. Articles 24 and 25 of
the Convention on the Territorial Sea, Article 5{7) of the Con-
vention on the Continental Shelf, the International Convention
on The Prevention Of Pollution Of The Sea By 0il, The Interna-
tional Convention Relating To Intervention In The High Seas In
cages OF Oil Pollution Casualties, The International Convention
Of Civil Liability For 0il Pollution Damages, The International
Convention On The Establishment Of An International Fund For
Compensation For 0il Pollution And Damages, The Convention For
The Prevention Of Marine Pollution By Dumping From Ships And
Aircraft, The Convention On The Liability 0f Operators Of Nu-
clear Ships, and The Treaty Banning Nuclear Weapon Tests In
The Atmosphere, Outer Space And Underwater, provide for regula-
tion of specified types of marine pollution. Additionally,
certain treaties provide for international responsibilities for
marine pollution: The Treaty Between the United States and
Mexico Relating to the Uiilization of the Waters of the Colorado

and Tijuana Rivers, and of the Rio Grande (Rio Bravo) from Ft,
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Quitman, Texas to the Gulf of Mexico {which allocates priority
to uses and provides for sanitary measures), the Treaty Retween
the Netherlands and the Federal Republic of Germany Considering
the Course of the Common Frontier, the Boundary Waters Real Pro-
perty Situated Near the Frontier, Traffic Crossing the Frontijer
on Land and Via Inland Waters, and other Frontier Questions
(under which commission may act to prevent excessive pollution
from substantially impairing customary uses), and the Indus
Waters Treaty concluded between India and Pakistan (which estab-
lishes priorities and some regulations of uses). Aa to customary
internaticnal law it should be noted that despite widespread

reference to the Trail Smelter Arbitration Case, there is no

generally recognized customary rule of international law which
prohibita use of the marine environment as a dumping or discharge

area for waste from land-based sources, The Trail Smelter Case

was based upon a bilateral treaty concluded between the United
States and Canada,and the law utilized by the tribunal was not
international law but almost exclusively law developed in the
United States judicial precedents. Although the case of the

Cantons of Soleure and Argona was cited, that case in turn used

United States law in arriving at its conclusgion, and could have
been determined upon the principle stated by the Federal Court
of Switzerland that one state cannot require another to take
greater precautions to protect it from harm than it takes to in-

112



gulate i1tself from the same injury.

The third conference on the law of the sea received a
draft proposal from 10U states led by Canada which elicited
varying responses based primarily upon geographic locations
of participating states. Those supporting a zonal approach
(establishing a broad pollution control area beyond the pre-
gent limits of national jurisdiction} are those states which
believe (accurately or not} that their coasta possess certain
vulnerable or unique characteristics making them peculiarly
susceptible to specific pollution threats. These pcesitions are
opposed by other states, notably the landlocked and shelf-
iocked group of states. The Federal Republic of Germany voiced
rejection of the zonal approach on the ground that the marine
environment could be effectively protected only if the oceans
were treated as an ecological unit, and with further reference
to the fact that a zonal approach would result in any case in
an ineffective control mechanism,

The recommended substance of a pollution snforcement
zone varies from globally uniform standards with coastal state
enforcement, to authorization for coastal states to use national
legislation to fill the content of auch zone. Zonal adherents
are further splintered between those advocating a pollution con-

trol zone coextensive with the economic resource zone and those
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who believe that such a zone should be separate from any eco-
nomic zone. In addition, a regional approach gained support
from states bordering on enclosed seas where pollution is likely
to remain confined to specific geographic areas.

A closely related issue concerns the variable sources of
pollution. Although land-based sources of pollution comprise
the bulk of pollution of the marine environment, states have
exprassed undaratgndable resistance to regqulation of such poOl-
lution. Most drafts and recommendations on this subject have
bean extremaly broad, merely requiring states to adhere to
Principles of prevanting marine pollution. A realistic Pro-
posal voiced by Sweden was that states should adopt national
legislation consiatent with the basic principles of this Con-
vantion and, if they 4id not, pollution damage to other states
would lead to liability. This approach codifies existing ju-
dicial law in many states, dces not detract from national
sovereignty, and yet prescribes incentives to comply with some
Iinternationnl standards on pollution.

Nearly all proposals regarding marine pollution have
dealt with reallocating responsibility for pollution control mea-
sures relative to vessel-source pollution among the flag, port,
or coastal states. These range from a detailed, functional al-
location among states of specific rights and obligations of in-

spection, enforcement, and liability, to more general statements
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of policy imposing primary and secondary rights and obliga-
tions upon flag and other states. Consistant with the 1958
Conventions which placed heavy responsibility upon the flag
state to prevent oil pollution by ships, there is a clear trend
emerging to leave primary rights and responaibiiities of the
flag state, possibly even including flag atate liabhility for
damage and injury where it has failed to act to enforce regu~
lations, supplemented with more extansive rights of coastal and
port states that heretofore exiated under the Convention on the
Territorial Sea.

Some states give separate consideration to atmospheric-
based pollution, although in reality this is generally a subset
of the problems of the land-based pollution. Similarly, ocean dunp~
ing has received separate commentary sven though it too is a sub-
division of both land-based and vessel-source pollution.

Pollution from seabed exploitation within areas of na-
tional jurisdiction and beyond the area of national jurisdiction
has been dealt with as a saparate topic. While some states de-
eire establishment of international standards for seabed explor-
ation and exploitation, the list of common textual articles shows
a high level of agreement an the principle that statss BRY BX&r-
cise sovereign rights to exploit their resources in accordance

with their own environmental policies. inderstandably this
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is intimately linked to the zonal approach issue, and to the
issue of whether the zone should extend to the outer limits of
the economic resource zone,

In fashioning comprehensive provisions for Gealing with
marine pollution a number of problems and issues must be dealt
with which were largely ignored in the First and Second Con-
ferences on the Law of the Sea. On the premise that pollution
can best be dealt with and controlled at its source, and keep-
ing in mind the fact that nearly all pollution in one form or
another and at some time or another, will end up in the ocean,
the specific sources of pollution must be considered in arri-
ving at conclusions. However, attempting to deal with pollu-
tion at its mource usually leads to recognition that the polly-
tion problem iam only a small facet of a much larger problem,
such as agricultural, health, and economic development mattera.
Obvioualy, any Law of the Sea Convention cannot hope to extend
its jurisdiction inland to attack any or all types of inland
polluting activity. However, it is not unduly optimistic to
think that states can recognize a sufficiently high degree of
convergence of interest to come to agreement imposing reason-
able restraints on certain polluting activities for the common

benefit of the world community.

While the draft articles and commentaries at the Conference
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in Caracas indicate strong opinions on the subject of marine
pollution, it would seem that adamant persistence in one ap-
proach or rejection of others overlooks the true nature of
the variety of marine pollution problems which impinge on di-
verse geographic characteristics. A more rational and fune-
tional approach would be to categorize all known marine pol-
lutants into classifications based upon common characteristics,
for example: biodegradability of polluting materials into
harmless eubstances and the variability of this due to gacgra-
phic characteristics such as temperature, salinity, and so on:
the tendency of a particular pollutant to become concentrated
with greater toxicity in various shellfiseh or in members of
higher levels in the marine food chain: the location where
the greatest impact effact of the pollutant is felt, such as
on toxicity in fieh, on the coastline, or on the beauty of
the ocean: the extent to which the benefits of continuing ac-
tivities which cause pollution outweigh the coste of absorbing
the pollutant into the environment: the extent to which the
aource of the pollutant ia a point source as opposed to glo-
bally diffuse sources, and so on,

Thus it would not be inappropriate for statea proximatae

to colder latitudes to exercise a greater degres of self-pro-

tection regarding oil pollution than atates in tropical cli-

mates where oil is more readily evaporable and biocdegradable,
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whereas it would make little sense to impose such zonal contro}
in an effort to protect the world community from concentrated
effects of DPT. Similarly, states bordering on bodies of water
having only small or slow interchange with the open sea would
justifiably want to keep the decision power regarding the qua-
lity of the marine environment concentrated among the membera
of their region. Even within the confines of a truly interna-
tional approach one should not feel constrained to aveoid desig-
nation of certain areas where higher standards would be applied.

To the degree that the world community expresses a need
to control certain types of marine pollution, an international
body with responsibility for information on marine pollution
should have authority to impose certain restrictions on the
introduction of eapecially dangerous materials into the marine
environment. And, by analogy to existing regional arrangements
allocating quetas on fish catches and for determining seasonal
restrictions, regional arrangements should be encouraged among
states, setting pollution guotas from land-based socurces in
particular regions.

It is therefore pr;posed that an international pollution
authority be established to catalog and analyze the characteris-
tice of all known marine pollutants. Based upon known character-

istics, certain pollutants would be subject to control by this
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body over a maximum possible area consiatent with allowing
states to retain sovereignty and jurisdiction within their ter-
ritorial seas. States should be encouraged to enact internal
legiglation prohibiting discharges of dangerous and nondegrad-
able substances in their coastal waters. In addition to this
universal control by the international authority, states would
be permitted to exercise coastal zonal control over cartain
pollutants where particular vulnerability was demonstrated.
Thus, international, regicnal, and national controls over
marine pollution would be coordinated into a single system.
Although vessel-source pollution is not the major con-
tributor, it is perhaps the major point of controversy in the
subjact of numerous drafts presented to the Conference pro-
posing various degrees of control and enforcement powers on
the flag state, port state, or coastal state. The proposal of
the Federal Republic of Germany, whether or not imposition of
liability is the proper mechanism for obligating the flag state
to exercise control over its ships, clearly demonstrates a need
for providing some positive encouragemant for flag states not
to fail to exercise their international responsibilitiss. This
fact is underscored vividly in the hypothetic case of a flag
ship of a landlocked state which most likely never would be ex-

posed to the direct conmequences of pollution caused by tha ship.
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Considering the rights and responsibilities to enforce
pollution control regulations, it is reasonable to impose a
primary responsibility upon the flag state with a secondary
rasponsibility in the port state and the coastal stata. Ra-
garding enforcement powers there seems to he little reason for
favoring any of the three. International standards for con-
struction, and the like, should be administered by the flag
state for the raason that it can exercise better control and
is receiving benefit from the operation of the ship. State
responsibility can attach to the extent that the flag state
faile to perform its international obligations.

Regarding the issues of what concessions, if any,
should be made to developing states which demonstrate that
pollution standards are beyond their compliance capabilities,
or would impose an unbearable hardship upon them, the problem
of making a technological “great leap forward" from no indus-
trialization to a pollution-free industrialization is presen-
ted. As pollution-free production is nearly always more costly
than production without such a constraint, imposition of in~
flexibly high standards may effectively act as a barrier to
further development of the lesser developed states. TIf the
developed states wish lesser developed states to bypass the

pollution phases of development, it seems only fair that the
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developed states should shoulder some of the responaibility by
supplying the technology necessary to accomplish the end, or
economic aid specifically designed to bridge the gap to pollu-
tion-free development. Further, if we rxamine the proposals
for a zonal approach with large areas of the marine environment
under c¢coastal state control, it is obvious that a lesser devel-
oped state cannot be expected to expend large amounts of funds
and resources to patrol and enforce pollution rejulations
throughout a 200 mile wide coastal zone. Even the UK has gques-
tioned the cost of policing a zone 50 miles wide,

Existing law is inadeguate to handle the problem of state
liabilities for marine pollution which causes damage to other
states., Recognizing this, states should have little difficulty
coming to agreement on imposing liability on states which through
marine pollution cause damage to uthers. Inclusion of at least
a general principle to this effect in the Convention would mpeod
up the process of development of the law, and give avery state
a responsibility to take some effective measurss for protection
of the marine anvironment,

Regarding the issue of the degree of generality or spe-
cificity which should ba provided in the articles of the Conven-
tion, the effects of marine pollution are so dependent upon

scientific factors which are often yet unknown that, even with
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the best available knowledge, undue detail and specificity may
result in a document too inflexible to be of value in the future.
Conversely, mere generalities will be ineffectual. The dynamic
natura of this situation demands an agency with sufficient sci-
entific expertise and sufficient regulation-producing authority
to translate wvhatever may be the lateat level of marine pollu-
tion knowledge into action. Whether this authority is given to
an entirely new international institution, or allocated piece-
weal among existing international bodies, remains to be decided,
As piecenmeal approaches generally lack coordination and effec-
tiveness, and existing institutions often have vested interests
which may be difficult to overcome, a coordinated new approach
i» recommended.

Turning to several specific issues under consideration,
it ie recognized that there is a tendency on the part of many
states to join issues together (such as making a pollution con-
trol zone coextensive with the economic resource zone) without
considering whether the objectives being scught in each have a
common basis. There seems to be little areal relationghip be-
tweean the need to protect a state's coastline from cartain types
of pollution and the desire to hold and develop the economic
rasources in high seas areas. The more these unrelated issues

ars thrown together, the less will agreement be cbtainable on
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any particular broad issue. 1In such a case there will be fewer
tradeoffs available to states as they enter a negotiating pos-
ture. In order to gain consensus, states will probably accept

a more generalized statement with corresponding limited effec-
tiveness fcor the purpose of controlling pollution of the marine
environment. Severance of the unrelated issues, however, appears
to be an essential element in successfully resclving the dlffer-

ences among states regarding control of marine pollution.



CONCLUSION

It is possible to achieve agreement reflecting the
common interests of all states on virtually all the major
isaues before the Geneva Session of the Third United Nations
Conference on the Law of the Sea this year., Formulas such as
those elaborated in this Anonymous Draft Treaty can be devel-
oped which appear adequately to protect the interests of all
states on subjects of major differences: navigation, fisher-
ies, coastal atate seabed juriediction, marine scientific
rasearch, and control of pollution of the marine environment,
Certain aspects of marine pollution control may best be de-
ferred to a later spacialized conference, however it is clearly
desirable to slaborate and develop international law on this
subject at this Conference. On the subject of a regime and an
international authority for the international seabed area it
is poasible that the time available in the Geneva Sesaion will
not ba adequate to permit resolution of all the outstanding
issues. In such a came it seems advisable to codify at least
the general features of the future international law during
the Session, and to leave for negotiation, and a future protocol
or saparate convention, details which have not been resolved at

Geneva.

One possible option which has been discussed by
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representatives of some atates participating in the Conference
would be to convene a T™ird Session of the Conference in a

future year, should the Geneva Session prove to be no more
fruitful than the one in Caracas. The members of the Ocean lLaw
Seminar reject this option as being totally undesirable for
several reasons: (1} agreement embodying the common interest

of all states is possible on all the major issues (axcept pos-
sibly the international seabed regime and authorityl): (2) re-
solution of these issue-.'particularly on the subjects of navi-
gation, fisheries, and marine scientific ressarch, is urgently
needed to promote commerce, world food production, and under-
standing of the marine environment; (3) details of the inter-
national regime and authority can be left to a future special -
ized confarence, if necessary, in view of the fact that Compmr -
cial production in seabed areas beyond 200 miles from coasts

is not expeacted to produce major revenuss for a number of years;
and (4) many states' representatives have expressed an unwilling-
ness to continue to participate in the Conferance should the
Geneva Session turn out to be unproductive, and, if substantial
diminution in the number of Conference participants should occur,
the result would be that major issuas on a number of subjects
would be resolved with less than complete participation by states

of the world community. Should the Geneva Session fail to show
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substantial progress during its early weeks, isolation of the

questions of the details of a seabed regime is recommended so
that attention may be concentrated on the other major issues,
many of which have an immediate practical importance.

In sum, with the possible exceptions noted above, it is
believed that the Third United Nations Conference on the Law
of the Sea can achieve at the Geneva Session its daclared goal:

"to adopt a convention dealing with all matteras relating to the

law of the mea."
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